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INTRODUCTION

4

The efficiency of the dispute resolution mechanism of any Nation breeds foreign
investments and is intrinsic to the growth of every economy. Due to expansion and
globalization of cross-border investment and trade which has led to the creation of
complex relationships between businesses, investors, and States, traditional court
systems are no longer desirable in commercial circles in view of the ills associated with the
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judicial process, not least the imperatives of an effective and independent means to
resolve commercial disputes.
Statistics show that more than 80% of companies and investors around the world would
recommend international arbitration to resolve cross-border disputes. Accordingly, we
continue to see a sustained preference for arbitration as the mode of settlement of
commercial disputes across several jurisdictions globally.
The year 2018 turned out to be a relatively eventful year in the Arbitration space as the
market saw legislative changes, amendments to institutional rules, enforcement of
arbitration agreements, amendments to institutional rules, enforcement and annulment of
arbitral awards as well as notable investor-state and state-to-state disputes.
On the domestic front, the passing of the Arbitration and Conciliation Act (Repeal and
Enactment) Bill by the Nigerian Senate heralded new provisions on third party funding of
arbitration, emergency arbitrator, interim measures in aid of arbitration and discussions
on these new provisions dominated the scene in the past year.
While statistics show that London, Paris, Singapore, Hong Kong and Geneva are the five
most preferred seats of arbitration, we expect to see more African arbitration institutions
gain global visibility and get a fair share of the slice in 2019. As we see it, Africa will
remain a significant market for foreign direct investment, with the direct consequence of
increased settlement of disputes and sustained participation of local players in the
arbitration space.
In this report, we highlight the key legal, regulatory and market developments in the
global arbitration practice and provide a bird eye’s view into the prospective outlook on
the market in 2019 from our vintage position.
We hope that you find it an engaging read.

Dr. KUK Ekwueme

Abayomi Okubote, MCI Arb (UK)

Partner, Arbitration Practice

Senior Associate, Arbitration Practice

|
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PART 1:
BACKGROUND

BACKGROUND
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increasing popularity and significant developments in many countries
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around the world. Despite this advancement, efforts are still being made by
arbitral institutions, countries and other stakeholders to improve its allure.
In this regard, 2018 saw a few countries revising their legal framework on
arbitration to improve the binding nature of the arbitral process on the one
hand, and ensure enforceability of arbitral awards in their

on the other

hand. Thankfully, Africa is not left behind in this global effort.

1

On

the

legislative

front,

the

Nigerian

Senate

passed

the

Arbitration and Conciliation Act (Repeal and Re-enactment) Bill,
on 1 February 2018, which incorporates the 2006 amendments to the
UNCITRAL Model Law. The Bill will come into force once the lower
chamber of the National Assembly gives its concurrence and the
President gives his assent. The Bill addresses some of the flaws in the
current Arbitration and Conciliation Act, beginning with adoption of the
2006 amendments to the UNCITRAL Model Law. It contains helpful new
provisions

on

matters

like

immunity

of

arbitrator,

appointing

authorities; recognition and enforcement by courts of tribunal-issued
interim measures; and computation of time limits for commencing
proceedings to enforce an award. These provisions update Nigerian law
to bring it in line with current global standards, and should be
welcomed without controversy. What will cement the Bill’s place in
history are its provisions on Third Party Funding (TPF). Assuming the
Bill is passed into law with no or limited amendments, as we expect it
to be, Nigeria will join Singapore and Hong Kong as the third
jurisdiction to adopt a permissive statutory framework for TPF in
international arbitration. Notably, South Africa also passed the
International

Arbitration

Act

2017,

which

incorporates

the

UNCITRAL Model Law, thus, enhancing South Africa’s appeal as a
desirable place for doing business and a seat for arbitration in the Africa

There were also developments in the Francophone African countries. Notably, at its meeting on 23
November 2017 in Conakry, the OHADA Council of Ministers adopted three new major texts
to boost the Organization's ADR mechanism, including (a) the New Uniform Act on the Law of
Arbitration and (b) the New Rules of Arbitration of the Common Court of Justice and Arbitration
(CCJA). The third text adopted by the OHADA Council of Ministers is the New Uniform Act on
Mediation, which has been described by commentators as ‘a most welcomed addition to the OHADA
tool-box of uniform acts’4. The avowed purpose is to further enhance transparency, swiftness and
efficiency of arbitral proceedings in the OHADA area, while improving the attractiveness of the CCJA
arbitration center. The revised texts became effective on 15 March 2018 and repealed the
earlier versions made in 1999.
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Sudan acceded to the New York Convention on the
Recognition and Enforcement of Arbitral Awards on 22
and 26 March 2018, respectively.5 As of April 2018, the
Convention has 159 state parties, 38 of which are
African countries.6

Digging

deeper,

an

analysis

on

Bilateral

Investment Treaties (BITs) is important in dealing
with Arbitration in Africa. For many years, BITs
were an integral element of the foreign policy of
African countries, especially to ensure that the
continent remains an attractive destination for
investments.

The

position

on

BITs

shall

be

considered further in the report, especially as it
relates to its potential impact on investment treaty
arbitration in the coming years. For many years,
the default settlement mechanism for many of the
investment

treaty

arbitrations

has

been

the

International Centre for Settlement of Investment
Disputes

(ICSID),

which

has

also

published

proposed amendment to its rules.

7

The current proposed amendment basically aims at
adjusting certain time stipulations to improve the timely
completion of arbitral proceedings and has provisions on
third-party funding.
Further afield, as to the rules that govern arbitral proceedings, it is worthy to note that the Hong
Kong International Arbitration Centre has amended its rules and the new rules came into force on 1
November 2018. The new rules are regarded as market-leading as it contains several front-line
provisions.8 Some of these amendments include the use of technology to improve efficiency in
arbitral proceedings, early determination procedure of a point of law or fact and enhancing procedural
certainty thus improving the timely completion of proceedings. On another exciting note, third-party
funding is fast gaining momentum in Hong Kong as well as in Singapore. Both jurisdictions have
introduced innovative legislative provisions to regulate third-party funding and attract capital export
into the jurisdictions.
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In the first quarter of the year 2018, Carbo Verde and

BACKGROUND

8

heels of the commencement of the General Data Protection in the European Union (GDPR)
on 25 May 2018 imposes several daunting obligations on companies processing personal
data. In line with the GDPR’s underlining principles which include, among others, purpose
limitation and data minimization, wide-ranging rights are conferred on individuals whose
data is being processed (data subjects). The direct consequence of this on international
arbitration is that the general prohibition and restrictive consent requirements regarding
the processing and transportation of personal data will invariably affect arbitration
proceedings at all stages. The good news is that

the International Council for
Commercial Arbitration (ICCA)
and the International Bar
Association (IBA) have combined
resources to establish a Joint Task
Force on Data Protection in
International Arbitration
Proceedings.

The foregoing said, 2019 promises to be an
exciting year for arbitration. In this report, we will
highlight some key legal and market developments
in arbitration in Africa and some parts of the world
this past year from our strategic market viewpoint
and provide a bird’s eye view into projections in
respect of arbitration in 2019. We hope you find it
a riveting read.
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On a more sombre note, the new data protection regime in Europe which came on the

PART 2:
COMMERCIAL
ARBITRATION IN
AFRICA

C O M M E R C I A L A R B I T R AT I O N I N A F R I C A

particularly in the telecommunications, construction, energy and natural resources
sectors.9 This is unsurprising as these sectors are the current driving wheels of the African
economy - as its resource-rich countries remain attractive targets for foreign investments.
This is with the backdrop of continued issues faced by the judiciary in many African
countries, as well as the perception of investors, relating to a weakening judiciary across
the continent.

10

In validation of the importance of Africa as a natural resource player, the International
Chamber of Commerce (ICC) is set to hold the 4th annual Africa Conference on
international Arbitration in Lagos, Nigeria on 17-19 June 2019.
One point that agitates the mind is that the steady stream of foreign direct investments
into the continent and the new generation BITs assure arbitration practitioners of a busy
2019. In the ensuing paragraphs, we set out some of the recent trends that will have an
impact on commercial arbitration in Africa.
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There has been an upswing in commercial arbitration around the African continent,
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C O M M E R C I A L A R B I T R AT I O N I N A F R I C A

The issue of enforcement of award is central to the arbitral process and plays a critical role
in the investment decisions by foreign investors seeking to invest in Africa. The continued
interest of investors in emerging markets such as Africa has triggered the need for a robust
and more commercial approach to settlement of disputes. Indeed, the efficiency of the
dispute resolution mechanism of any nation breeds foreign investments and is intrinsic to
the growth of every economy. Given the increase in cross-border transactions, there is a
compelling need to facilitate the enforcement of an arbitral award in countries other than
the seat of the arbitration.
As many arbitration practitioners know, the Convention on the Recognition and
Enforcement of Foreign Arbitral Awards, adopted in New York, on 10 June 1958 (New
York Convention) has become the lubricating super-oil for settlement of cross-border
disputes and has facilitated the expansion of global trade in the last sixty years.
Over six (6) decades after its adoption, there is no doubt that the global reach of the New
York Convention is remarkable. As at the date of this report, State signatories to the
Convention stand at 159 and out of a total of 195 countries in the world, 80% are
contracting states. The New York Convention has thus been described as the most
important and successful United Nations treaty in the area of international trade law. As
rightly noted by Mr. V.V. Veeder11 “the New York Convention affects directly the lives of
billions of people around the world, every minute of every day, in both seen and still more
unseen ways. It is therefore a secular, sacred text of the greatest practical significance to
every inhabitant of the 21st Century’s global village”…
Many African states have, thus, taken steps to align themselves with the international
approach provided by the New York Convention. The New York Convention is now ratified
in 35 of Africa’s 54 jurisdictions. In 2018, Sudan and Cape Verde joined the elite league of
African countries that have ratified the New York Convention. Although late to the party,
the ratification of the Convention by these countries strengthens their drive for attracting
foreign investments and efforts at improving enforcement of arbitral awards in both
jurisdictions.
Notably, there are three major taxonomies of the arbitration regimes in sub-Saharan
Africa, to wit (a) countries that have implemented the New York Convention and whose
arbitration laws are modeled after the UNCITRAL Model Law, (b) countries that are parties
to the OHADA Treaty, and (c) countries that are not parties to New York Convention and
the OHADA Treaty.12
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C O M M E R C I A L A R B I T R AT I O N I N A F R I C A

12

The growth of global investments makes it essential to oil the wheel of settlement of
commercial and investment disputes in Africa. Indications from international arbitration
institutions including the International Centre for Settlement of Investment Disputes
(ICSID) show that African disputes have a strong presence in international arbitration13.
More so, there is a current trend towards Africanization of disputes from Africa – that is,
choosing countries in Africa as seat of arbitration for disputes involving African party.
Therefore, the importance of setting up viable legal infrastructure and institutions for
resolution of dispute in Africa in fostering investment cannot be overemphasised. According
to the World Bank, the ability to enforce an arbitral award is an important factor for
investors considering potential markets in which to invest. Also, in the 2015 Queen Mary
Arbitration Survey, the respondents confirmed that the seat’s legal infrastructure plays a
vital role in the selection of seat14. It therefore goes without saying that for there to be
significant

growth

in

arbitrations

in

Africa,

African

arbitral

institutions

must

be

strengthened with the necessary capacity and facility to effectively dispose of disputes and
provide a level or certainty expected by international standards.

As we have seen in recent years, some arbitral institutions in Africa are already picking up
much of the work on disputes between African parties. For example, the total number of
cases filed before the Cairo Regional Centre for International Commercial Arbitration
(CRCICA) until 30 June 2018 reached 1261 cases, with 15 new cases filed in the second
quarter of 2018. The CRCICA’s caseload in the second quarter of 2018 involved disputes
related to oil and gas, subcontracting agreements, shareholders’ agreement, timeshare
agreement, hotel management agreement, and a construction agreement.15 The Kigali
International Arbitration Centre (KIAC) has registered 100 cases since its creation, and its
caseload includes arbitrations between and involving parties from across the continent.

16
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35.9% for
cases and

40.4% for

parties when
compared to
the previous
year’s numbers

On the international front, report by the International Chamber of Commerce (ICC) shows
that cases from Sub-Saharan Africa has a sweeping growth in 2017 with 87 cases and 153
parties, representing a growth rate of 35.9% for cases and 40.4% for parties when
compared to the previous year’s numbers. Additionally, both North and Sub-Saharan Africa
saw a hike in the number of arbitrators with nationalities also from those regions.
While it appears that the arbitration centers in Africa are becoming mature and attracting
disputes, there is more to be done if the institutions will stand in the league of international
arbitration institutions like ICSID, ICC, LCIA and the fast growing institutions in Asia –
HKIAC and SIAC. In the ensuing paragraphs, we introduce readers to some of the
arbitration institutions in Africa, setting out their structure and features that make them
appealing to users.
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CRCICA is the oldest arbitration center in Africa and the Middle East established in 1979
under the auspices of the Asian African Legal Consultative Organization (AALCO), in
pursuance of AALCO’s decision taken at the Doha Session in 1978 to establish regional
centers

for

international

commercial

arbitration

in

Asia

and

Africa.

The

African

Development Bank recognized CRCICA as one of the best arbitration centers across the
African Continent on the basis that CRCICA fulfils the AFDB’s requirement of neutrality.
CRCICA’s status is supported by its on-going cooperation agreement with ICSIDc17. The
CRCICA manages arbitrations using UNCITRAL Rules (with slight modifications) and has
rules for mediation and conciliation. It organizes conferences, seminars and courses
relating to arbitration and ADR.
CRCICA’s drive is to remain the shining star of the African market and since its
establishment; CRCICA has administered over 1261 cases, many with international
elements. Arbitration proceedings in the second quarter of 2018 involved parties from
Egypt, Belgium, the USA and the UK. Out of 25 hearings that took place at CRCICA’s
hearing facilities in the second quarter of 2018, 24 of those hearings were conducted under
the CRCICA Rules, while there was 1 ad-hoc case.
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THE CAIRO REGIONAL CENTRE FOR INTERNATIONAL
COMMERCIAL ARBITRATION (CRCICA)

C O M M E R C I A L A R B I T R AT I O N I N A F R I C A

15
ARBITRATION 2019 RECENT TRENDS & TAKING STOCK

THE MAURITIUS INTERNATIONAL ARBITRATION CENTRE (MIAC)

The MIAC is a government supported, independent arbitration center, providing dispute
resolution services to the international community. The MIAC draws on the established
legal

framework

for

international

arbitration

in

Mauritius

including

the

Mauritian

International Arbitration Act, and the Permanent Court of Arbitration’s role thereunder.
MIAC is a testament of the Government of Mauritius’ overall policy of establishing Mauritius
as a dispute settlement hub and a state-of-the art international arbitral seat for Africa and
beyond18. MIAC benefits from financial support from the Government of Mauritius, but
under a strict principle of non-interference in MIAC’s administration.
Given Mauritius’ vantage position as the geographical connection between Africa and Asia,
it sees itself as providing a gateway for investment into Africa from the Far East, the Middle
East, the Indian sub-continent and also from Europe. In recent times, the MIAC has
continued to push in the effort to become the preeminent destination for arbitrations on
the continent. Mauritius has a well-developed infrastructure which makes it attractive as
avenue for arbitration and the arbitration practice hugely contributes to the nation’s Gross
Domestic Product.
Now MIAC is an autonomous body, following the termination of the Joint Venture
Agreement (JVA) which established the LCIA-MIAC Arbitration Centre. The JVA was
terminated by mutual consent, entirely severing the LCIA’s relationship with the arbitral
institution and effectively eliminating the LCIA-MIAC Arbitration Centre. The termination
took effect from 27 July 2018 and contractual parties should not include clauses for LCIAMIAC arbitration in their contracts after this date19. In 2019 and beyond, it remains to be
seen, what the level of participation in a stand-alone MIAC will be.

C O M M E R C I A L A R B I T R AT I O N I N A F R I C A

The KIAC is fast becoming the prime destination for east African related disputes20.
Rwanda attracts both domestic and international disputes from across Africa and across the
world. Among some of the cases are from USA, Italy, South Africa, Kenya, Korea, Turkey,
Burundi, Nigeria, Pakistan, Senegal, Spain, Switzerland, Singapore, France, Zambia,
Uganda, India, and China. Remarkably, a high percentage of KIAC awards were enforced
between 3-6 months after they were rendered. As of the time of this report, not one of
these awards has been set aside in the Rwandan courts.
The KIAC is gaining traction, and as at the date of this report, over 100 cases had been
filed at the KIAC since its inception in 2012. The KIAC clearly intends to position itself as an
arbitral hub in Africa, and the first inaugural International Arbitration Conference of the
African Arbitration Association (AfAA) is expected to be held from April 3 – 4 2019 at the
Kigali Convention Center.

CASABLANCA INTERNATIONAL MEDIATION AND ARBITRATION
CENTRE (CIMAC)

Investors' appetite for institutional arbitration drove the establishment of the CIMAC21.
Similar to other international financial centers, the Casablanca Finance City (the CFC)
created its own arbitral institution: the CIMAC. The CIMAC is fitted with modern arbitration
rules which govern the administration of the arbitral procedure and has made CIMAC an
attractive center for dispute resolutions.
Under CIMAC the "private" justice nature of arbitration is also a "tailor-made" justice as the
parties have a large degree of freedom to define many aspects of the procedure: for
example, they can decide whether or not the arbitration will be confidential, select the
arbitrators that will rule on their dispute, choose the language of the procedure, etc.
Quite significantly, The CIMAC Rules provide that the hearings, meetings, and deliberations
can take place in any other part of the world subject to the parties' agreement which
provides geographical flexibility for parties.
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The LCA is an independent, private-sector driven, dispute resolution center located within
the International Centre for Arbitration and ADR (ICAA), Lagos, Nigeria. The LCA’s use of
internationally recognized neutrals, modern facilities and the adoption of innovative
technology, make the LCA an efficient and best-in-class arbitration institution.
LACIAC is an international alternative dispute resolution center with a focus on fair and
efficient alternative dispute resolution in Africa. Based in Lagos – Nigeria, the LACIAC
together with the LCA, aims to put Lagos on the map as a reliable, efficient, and
transparent hub for international arbitration.
LACIAC has shown a will to win a slice of the arbitration market in Africa by providing a
user friendly and offering a full service of ADR solutions including arbitration, mediation
and conciliation. Following recent trends in international arbitration, the new LACIAC Rules
of Arbitration 2016 are in line with international best practice. The vision behind LACIAC is
to establish a user-friendly center for the management as well as the resolution of
disputes, assisting local and international businesses by offering a cost effective and
reliable forum, alleviating in as far as possible the unnecessary burdens of dispute
management and resolution.
The ICAA is a hub for arbitration and other forms of ADR mechanisms in Nigeria, as it
accommodates major ADR institutions such as the LCA, LACIAC, Chartered Institute of
Arbitrators (UK) Nigeria Branch, the Chartered Institute of Arbitrators Nigeria, and the
Maritime Arbitration Association of Nigeria.
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LAGOS COURT OF ARBITRATION (LCA) AND THE LAGOS CHAMBER OF
COMMERCE INTERNATIONAL ARBITRATION CENTRE (LACIAC)
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PART 3:
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TREATY ARBITRATION
IN AFRICA
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A R B I T R AT I O N I N A F R I C A

continent. This is attributable to several reasons: the re-emergence of resource
nationalism in some countries and disputes arising from investment agreements between
foreign investors and some African countries.
Investment arbitration is thus going to be in the spotlight in Africa in 2019. Certain key
issues may trigger investment arbitration, including the acts of state relating to resource
nationalism, drive by some states to increase revenue from their natural resources, as well
as the implementation of new Bilateral Investment Treaties. These will be further
considered below.

ARBITRATION 2019 RECENT TRENDS & TAKING STOCK

There promises to be increased investment treaty arbitration proceedings across the
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Resource Nationalism is the phrase used to describe the acts taken by states in a bit to
increase or secure greater control over their natural resources. Though not a new
phenomenon, there has recently been a noteworthy increase in resource nationalism in
Sub-Saharan African countries that are heavily dependent upon natural resources. The acts
are usually aimed at curbing the exploitation of natural resources by foreign investors,
however the resultant effect may be detrimental to the interests of the investors.
Such acts include:

Increase in royalty rates

Amendments to legislations
to the detriment of foreign
investors

Imposing requirements for
local content – sourcing of
goods, labour and services

Increase in taxes on foreign
companies

Expropriation of a licensee’s
interest

Imposing minimum shareholding and/or
indigenous shareholding rights

There are several reasons for the proactive measures being taken by African Countries to
secure greater controls over their natural resources. Primarily, it is for economic reasons,
especially countries that export natural resources to earn foreign currency. An increase in
international prices is viewed by such countries as an opportunity for increased revenue. In
other circumstances, countries that have borrowed heavily but have recently witnessed
reduced values in their natural resources are ending up with budgetary deficits as a result.
Such countries, for political reasons resort to resource nationalism to mitigate the effect of
such deficits.
Other political reasons that could be at play can be seen from the South African example.
In 2017, the government introduced requirements for minimum percentage of black
investor shareholding in its revised Mining Charter. Post-apartheid, the government had
introduced regulations setting minimum requirement for black-owned businesses in the
mining sector, thus such protective measures being taken now by the government can be
directly associated with the post-apartheid black empowerment initiative.

ARBITRATION 2019 RECENT TRENDS & TAKING STOCK

RESOURCE NATIONALISM

I N V E S T M E N T T R E AT Y
A R B I T R AT I O N I N A F R I C A

In 2004, South Africa enacted the Mineral and Petroleum Resources Development Act,
which required mining companies to apply for mining licenses. This resulted in a dispute
with foreign investors that claimed the new regime expropriated their mineral rights23.
While that dispute was ongoing, the government, dissatisfied with the outcomes of
investment arbitration, terminated its BITs with a number of European countries including
the United Kingdom, France, Germany and Spain24. Clearly, this is an extreme situation,
but requires an analysis of BITs in Africa.
In April 2018, President Ramaphosa threw his weight behind an elaborate international
road show aimed at raising USD 100 billion in foreign direct investment over the next five
years, while at the same time, the ruling party (African National Congress), in February
2018, had begun a radical kind of land reform - process to consider the amendment of the
constitutional guarantee of property rights (section 25 of the Constitution) to allow for
expropriation of land without compensation. Even the Protection of Investment Act enacted
by the Parliament to provide -guarantees to investors is yet to be in force and its
commencement date is to be promulgated by the President, at his pleasure.
Such resource nationalism has been and will continue to be a source of conflict between
governments and foreign investors. There is need for a clear position by government in the
African countries on investment protection for foreign direct investment and certainty on
the dispute resolution mechanism so as to encourage foreign investment.
NEW GENERATION BITS
While BITs have been popular since the 1990s and 2000s, there has been an increased
perception by states that they are investor friendly and inconvenient to host states for
several reasons, including restrictions on the regulatory powers of the states; inadequate
protection for the states and high costs of investment arbitration proceedings.
African states are currently parties to more than 500 BITs that offer arbitration under the
ICSID as dispute resolution mechanism. 45 out of the 54 African countries are members of
the Washington Convention on the Settlement of Investment Disputes between States and
Nationals of Other States (the ICSID Convention).25 Presently, more than 960 BITs
involve an African state and a number of Africa-related ICSID cases relates to: imposition
of new tax regimes; breach of stabilization provisions; transfer of concession, exploration
and development rights to third parties etc.26
The discontent with the traditional BITs has resulted in several reactions including
termination of BITs and adoption of investment legislation as seen in South Africa, and the
introduction of new generation BITs such as the Morocco-Nigeria BIT.
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THE SOUTH AFRICAN EXAMPLE
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The Morocco – Nigeria BIT (M-N BIT) entered into in 2016 provides a remarkable example
of the new generation BITs trend aimed at striking a balance between the interests of both
contracting parties. The M-N BIT sought to address a number of the issues common with
the traditional BITs and bring the agreement in line with recent trends in international law.
Unlike the traditional BITs that primarily imposed obligations on the host states, the M-N
BIT introduced a number of obligations on the investors and the states. Investors are
particularly required to:
comply with environmental
assessment – Art. 14(1)

meet or exceed national
and internationally
accepted standards of
corporate governance –
Art. 19

conduct social impact
assessments for potential
investments– Art.14(2);

uphold human rights and act in
accordance with core labour and
environmental standards as well as
labour and human rights obligations

avoid engaging in corrupt
practices – Art. 17

of the host or home states – Art. 18

The M-N BIT addressed the perceived restrictions imposed by some traditional BITs on host
states by guarantying the host state’s right “with respect to regulatory, compliance,
investigatory, and prosecutorial matters and to make decisions regarding the allocation of
resources to enforcement with respect to other environmental matters determined to have
higher priorities.”27
With regards to dispute resolution, the M-N BIT provides access to arbitration at the ICSID
or an ad hoc tribunal under the UNCITRAL rules or any other rules28. It further provides
that arbitral proceedings must be transparent and the pleadings and other processes of the
proceedings as well as the awards and decisions of the tribunal must be available to the
public.29
The M-N BIT has reinvented the concept of BITs into a tool for fostering economic and
socially sustainable developments. It has paved a way for a new generation BITs that can
offer adequate protection for investors, while respecting the sovereignty of the host state.
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MOROCCO-NIGERIA BIT

I N V E S T M E N T T R E AT Y
A R B I T R AT I O N I N A F R I C A
CAPITAL LIMITED V. REPUBLIC OF KENYA, ICSID CASE NO. ARB/15/29E

In October 2018, an ICSID tribunal constituted under the United Kingdom–Kenya BIT
issued its award, dismissing all claims and ordered British investors to pay Kenya half of its
legal costs, plus all ICSID arbitration costs. In a remarkable decision, the tribunal
confirmed that the environmental impact assessment (EIA) study was one of the
requirements of a lawful investment in accordance with Kenyan law.
The claimants were Cortec Mining Kenya Limited (CMK), a private company constituted in
Kenya, and its majority shareholders, Cortec (PTY) Limited and Stirling Capital Limited, two
British holding companies. The claimants began to invest in a mining project at Mrima Hill
in Kenya in 2007 and obtained their Special Prospecting License (SPL 256) in 2008, which
expired in December 2014 after two renewals. According to the investors, they were also
granted Special Mining License 351 (SML 351) in March 2013 based on SPL 256.
In August 2013, the newly elected Kenyan government investigated and suspended
several hundred “transition period” mining licenses, including the investors’ SML 351, due
to “complaints regarding the process.” According to the investors, this amounted to a
revocation of their license. In their 2015 request for arbitration and subsequent
submissions to the tribunal, the investors claimed that Kenya’s revocation of their SML 351
(their “key asset”) constituted a direct expropriation contrary to the United Kingdom–
Kenya BIT.
The tribunal analyzed the relationship between SPL 256 and SML 351. It confirmed that
SPL 256 required CMK to conduct a mine feasibility report and an EIA study before
applying for a mining license, in accordance with the Kenyan Mining Act and Environmental
Impact (Assessment and Audit) Regulations. The tribunal dismissed the Mining Feasibility
Study tendered by the claimants, holding that it failed to fulfill standard industry practices.
The tribunal therefore affirmed that the EIA license is a condition precedent to the issuance
of a special mining license, and that the investors failed to undertake an EIA that might
allow them to obtain a valid mining license.
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Consistent developments to meet with international standards are the hallmark of every
arbitration system. Amendments to arbitration laws allow more flexibility, smoother and
faster procedural hearings and a more robust adjudication process. In 2019, we expect to
see increased development in this regard.
In Nigeria, The ACA Amendment Bill was passed by the Nigerian Senate in February 2018,
and is before the Federal House of Representatives for its concurrence. We hope that the
Bill will be passed by the House of Representatives in 2019 and this will birth a new legal
regime for arbitration in Nigeria. Laudably, the Bill addresses some of the flaws in the
current Arbitration and Conciliation Act, beginning with adoption of the useful provisions
added to the UNCITRAL Model Law in 2006, which is seen as the gold standard for
international and domestic arbitration internationally. Some additional praiseworthy
innovations in the Bill include new provisions on (a) immunity of arbitrators, appointing
authorities and arbitral institutions, (b) emergency arbitrators, (c) recognition and
enforcement by courts of interim measures issued by arbitral tribunals, (d) computation of
time limits for commencing proceedings to enforce an award, and (e) third-party funding.
Almost 18 years after its establishment, the OHADA Council of Ministers adopted a Uniform
Mediation Act (UMA) and a new Uniform Arbitration Act (UAA), along with new Arbitration
Rules for the CCJA. The revised UAA and CCJA Rules, which replace previous versions, are
in line with the rules and regulations of key arbitration-friendly jurisdictions and leading
arbitral institutions. Some of the significant changes are: (i) provisions for arbitration
arising under investment treaties or investment laws; (ii) the binding effect of multi-tiered
dispute resolution clauses requiring the parties to undertake negotiation, mediation and/or
conciliation prior to commencing arbitration; (iii) various measures to improve the
efficiency of the proceedings, including permitting the parties to agree to the waiver of
setting aside proceedings and tight time limits to rule on requests for recognition and
enforcement of arbitral awards and on requests for setting aside of awards; and (iv)
measures to increase transparency in arbitration, notably by allowing the publication of
excerpts of arbitral awards.

ARBITRATION 2019 RECENT TRENDS & TAKING STOCK

FRONTLINE AFRICAN ECONOMIES (NIGERIA, SOUTH AFRICA, OHADA)

25

GENERAL APPRAISAL ON
A M E N D M E N T S I N A R B I T R AT I O N L AW S

26
ARBITRATION 2019 RECENT TRENDS & TAKING STOCK

The new CCJA Rules address the concerns arising from notorious Getma v. Guinea case,
where the EUR 34 million award was set aside by the CCJA in 2016 on the ground that the
fee arrangement agreed between the tribunal and the parties was in breach of CCJA rules.
The arbitrators then took the uncommon step of writing an open letter questioning the
CCJA’s impartiality and went to the French courts seeking payment of their unpaid fees30.
Notwithstanding the annulment of the award, the French courts upheld the offending fee
agreement and ordered Getma to pay the entirety of the arbitrators’ fees, including those
owed by the Republic of Guinea31. In the wake of this unfortunate episode, the CCJA Rules
now explicitly provide that any fixing of fees without the CCJA’s approval is null and void,
but that this is not a ground to set-aside an award.
In South Africa, a total overhaul of the arbitration regime has been achieved with the
enactment of the International Arbitration Act, 15 of 2017. The

Act incorporates the

UNICITRAL Model Law and provides a new regime for the recognition and enforcement of
foreign arbitral awards by repealing the Recognition and Enforcement of Foreign Arbitral
Awards Act of 1977 and enshrining a new process which closely mirrors the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Award.
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The ICSID Convention was developed for the effective settlement of international
investment disputes with a view to create an avenue for the resolution of the disputes, free
of interference from host states and as an alternative to national legal processes. The
ICSID Convention is backed by the ICSID Rules which guide the conduct of the disputeresolution proceedings.
In August 2018, ICSID issued proposed amendments to the ICSID Rules as part of a
continued effort to ensure that its proceedings are in line with ever-evolving trends and to
address issues that have arisen from various cases held at the centre whilst seeking to
abridge the time lines for such dispute-resolution procedures.
In general, the ICSID Rules have been revised to use clear, accessible language which is
also gender-neutral in the light of the current global development of gender-sensitivity.
Further, the Proposed rules have prescribed time lines for certain procedures, most of
which have been abridged. We take the view that the abridgment seeks to shorten the
lengthy time frame of determination of disputes with a view to achieve one of the purposes
for which arbitration was sought: as an alternative to the lengthier court processes.
Under the proposed amendment to the ICSID Arbitration Rules, the proposed Rule 21
imposes an obligation on third parties to disclose whether they have third-party funding.
Where there is third-party funding, the party benefiting from it shall notify to the other
party and to the division of the Tribunal, or where the division of the Tribunal is not
established, to the President of the Tribunal the existence and nature of the funding
arrangement, and the name and address of the third-party funder. The notification must be
made at the time of submission of the claim and even where the funding is made after the
submission of a claim, the notice of such funding must be given as soon as possible. The
Tribunal may request for information regarding the funding.
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proposal for the disqualification of an arbitrator. Rule 29(3) omits the automaticsuspension provision upon filing of a challenge. Proceedings will continue with the
arbitrator who has been challenged. However, where parties agree, any part of the case
during the challenge may be suspended.
Further, the proposed Rule 35 elucidates that objections for manifest lack of legal merit
may be raised in relation to the substance of the claim, the jurisdiction of ICSID or the
competence of the Tribunal. The proposed Rules introduce the right to request for the
bifurcation of preliminary objections (Rule 36) which should be made within 30 days of the
memorial on the merits or ancillary claim. Preliminary objections would need to be filed as
soon as possible, at the latest on the date for filing the counter-memorial if the objection
relates to the main claim
The proposed Rule 51 of the Arbitration Rules allows for a Tribunal to order security for
costs. In the event of the failure of a party to comply with an order as to security for costs,
the Tribunal may suspend the proceeding for up to 90 days, and thereafter, may
discontinue the proceeding after consulting with the parties. Parties must advise the
Tribunal where there Is an alteration in the state of affairs that led up to the order for
security as to costs. In making an order as to cost, the Tribunal must consider whether
there is third party funding.
In addition, by the proposed Rule 38, awards may be published with the consent of the
parties. Where however the party fails to object in writing after 60 days, the party shall be
deemed to consent to same. There is no such requirement for consent in the Additional
Facility Arbitration Rules. In the event that a party objects to the publication of an award,
ICSID is allowed to publish legal excerpts of the award.
A laudable innovation has been introduced by the proposed Rule 4 which provides that the
Secretariat shall be the official channel of communications. We take the view that this will
ensure the integrity of the process and will provide little or no avenue for the compromise
of the proceedings. The Secretariat shares the acknowledgment of all communications and
submissions to both parties, and timeously conveys same to the Tribunal (on the date of
receipt of the filing or on the next business day when received at night or during the
weekend). The filings are also saved in records of the Centre.
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The Hong Kong International Arbitration Centre (HKIAC) has since its establishment in
1985, evolved from catering to the alternative dispute resolution needs of the business
community in Asia to becoming one of the most preferred and used arbitral institution
worldwide. This is not unconnected to the growing prominence of Hong Kong as one of the
most preferred seats in the world. The 2018 Arbitration Survey conducted by Queen Mary
University of London and White & Case recognized Singapore and Hong Kong as the third
and fourth most preferred seats of arbitration, after London and Paris.
In our experience, Nigeria’s business community has in recent times witnessed an increase
in the adoption of the HKIAC and the HKIAC Administered Arbitration Rules (the HKIAC
Rules) in arbitration agreements involving Nigerian entities. Considering Nigeria’s
attractiveness as an investment destination, and the growing trade relations between
Nigerian entities and Asian companies, it is expected that the HKIAC and its Rules will
continue to gain more relevance in commercial arbitrations involving Nigerian entities.
Following a review and consultation process which lasted for about a year, the HKIAC
issued a revision to the 2013 HKIAC Rules, which became effective on 1 November 2018
(the 2018 HKIAC Rules).

The HKIAC has indicated that the revisions introduced in the

2018 HKIAC Rules are intended to (a) increase time and cost saving measures, (b)
improve efficiency in complex arbitrations, and (c) incorporate recent developments in
international arbitration.
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Some of the new provisions introduced in the 2018 HKIAC Rules include: (a) a cap on
arbitrator’s fees (Article 10, and Schedules 2 and 3), (b) an early determination procedure
which allows for a swift preliminary determination of points of law and/or fact which are
manifestly without merit (Article 43), (c) a 3 months’ timeframe from the closure of
proceedings within which an arbitral tribunal must issue an award (Article 31.2), (d) an
expedited procedure in which an award will be issued within 6 months of the constitution of
the tribunal (Article 42), (e) the appointment of an emergency arbitrator to be appointed
by the HKIAC within 24 hours of HKIAC’s receipt of the application for an emergency
arbitrator and application deposit. The emergency arbitrator is to deliver a decision within
14 days from the date on which HKIAC transmitted the case file to the emergency
arbitrator (Schedule 4), (f) the commencement of a single arbitration under related
multiple agreements (Article 29), (g) consolidation of two or more arbitrations (Article 28),
and provisions on third-party funding.
The 2018 HKIAC Rules is a laudable effort towards making arbitration the dispute
resolution mechanism of choice for businesses. It is expected that the revised HKIAC Rules
will help raise the profile of HKIAC, in Nigeria’s business community, as a go-to arbitration
centre in 2019.
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The need to examine and investigate the impact of Third-Party Funding (TPF) on the
process of international arbitration, prompted creation of the joint ICCA-Queen Mary Task
Force on TPF in 2014, with the aim of creating a forum of discussion and debate on these
important issues. To that end, the Task Force included a wide range of stakeholders—thirdparty funders, arbitrators, practicing arbitration lawyers and barristers, representatives
from arbitration institutions, governmental representatives, and academics - from a range
of jurisdictions. The ICCA-Queen Mary Task Force Principles on Third-Party Funding was
formally presented in April 2018, after 3 years of research and consultations on the best
form of regulating TPF in international arbitration.32
The ICCA-Queen Mary Task Force Principles on Third-Party Funding identified three
categories of key ethical and procedural concerns thrown up by TPF: (a) disclosure and
conflicts of interest, (b) confidentiality and privilege, and (c) allocations of costs and
security for costs. ICCA-QMUL Task Force’s Report on Third Party Funding in International
Arbitration (April 2018). It is hoped that parties, counsel and arbitrators will find the
Principles and analysis in the Report helpful in addressing issues that arise in the course of
an arbitration, in entering into a funding agreement, and in continued debates regarding
third-party funding.
2019 looks set to be the year of third-party funding for arbitration in many countries
around the world. For example, in Hong Kong, a code of practice on third-party arbitration
funding was issued on 7 December 2018, setting out the practices and standards thirdparty funders will be expected to comply with when carrying on activities in connection
with arbitration funding. To enable funding to take place, relevant parts of Hong Kong's
Arbitration Ordinance have been amended and the amendments came into force on 1
February 2019.
Commendably, Nigeria is the third country in the world (after Singapore and Hong Kong) to
establish a legal framework on third-party. The legislative response to TPF is driven by a
desire to realize its well-known benefits: improved access to justice and support for
companies seeking to maintain balance sheet solvency and cash flow. With increasing
capital inflows and growing commercial activity (and the attendant growth in commercial
and investment disputes) Africa is poised to become a massive funding market. Nigeria
should be commended for getting ahead of the curve and putting a permissive regulatory
framework in place now.
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In view of the global concerns about the safety of sensitive information of organisations
particularly in proceedings such as international arbitration proceedings, the International
Council for Commercial Arbitration (ICCA) and the International Bar Association (IBA)
jointly established a Task Force on Data Protection in International Arbitration Proceedings.
This was in the wake of the General Data Protection Regulation (GDPR) in May 2018 issued
by the European Union in an attempt to address the issue of data protection. The Task
Force will work together to formulate a guide that will structure the handling, processing
and access to data of parties to international arbitration proceedings (the Guide).
Whilst providing a structure for the protection of data, it is expected that the Guide will
take into account the current global trends in arbitration and adapt same whilst ensuring
the safety of information but at the same time allowing for flexibility to avoid restrictions
that will threaten the quality arbitration proceedings.
The foregoing notwithstanding, we take the view that the Guide will provide a structure
and a system by which parties to international arbitrations will be protected. We also
consider that the responsibility imposed on recipient of the data to ensure that parties are
protected is a welcome development. The Task Force plans to issue the draft of the Guide
in March 2019 whilst welcoming contributions and comments from relevant practitioners in
the industry.
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As demonstrated in the preceding paragraphs, there is significant scope for arbitration in
the coming years, not only world wide, but particularly in Africa. Unfortunately, the wheels
of justice have continued to grind slow, in the determination of commercial disputes.
Commercial participants cannot be subject to such delayed processes, as they do not
reflect the speed with which the grinders of commerce must move, in order to be
profitable.

African

jurisdictions

seem

to

have

received

the

memo,

and

by

the

advancements we see in the legislative framework and arbitral centres, commercial and
other participants should begin to breathe a sigh of relief, for more fit for purpose dispute
resolution mechanism – which in many instances is arbitration.
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