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INTRODUCTION
Competition and consumer protection authorities around the world have been kept particularly busy
by the COVID-19 outbreak. Our previous newsletter, on the impact of COVID-19 on competition and
consumer protection, discussed the responses of competition and consumer protection authorities,
including the Nigerian Federal Competition and Consumer Protection Commission (FCCPC or the
Commission), to exploitative practices (mainly, price gouging) and to co-operation and
collaboration between competitors.
It is clear that the lockdown measures implemented in various countries to curtail the spread of this
global pandemic has had severe economic implications on businesses across the globe. Recent
forecasts predict that the COVID-19 outbreak could cost the global economy US$2.7 Trillion.1
Businesses have experienced a sharp decline in revenue, especially those which operate nonessential services, and many companies have already begun to file for bankruptcy as a result of
COVID-19. For example: (x) the jeans brand, True Religion Apparel Inc.;2 (y) Alpha Entertainment,
the parent company of XFL, an American football league;3 and (z) the satellite company, OneWeb.4
We expect that there will be a record high number of bankruptcy filings in the coming months.5
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Orlik et al (Bloomberg) - Coronavirus Could Cost the Global Economy $2.7 Trillion.
Bain (Quartz) - Retail bankruptcies from COVID-19 may just be beginning.
Allentuck (The New York Times) - The XFL Files for Bankruptcy After Cancelling Season.
OneWeb: OneWeb Files for Chapter 11 Restructuring to Execute Sale Process.
While there are no bankruptcy filings for corporate bodies in Nigeria, companies affected by the COVID-19 pandemic may be wound up by their
creditors to prevent a bankruptcy.
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Given these dire economic conditions, mergers and competition law might not be the first port of
call, but they are especially relevant. For instance, struggling businesses could undergo a merger to
avoid going bankrupt. Where a merger is between competitors, an analysis of the potential anticompetitive effects of the merger becomes germane. Alternatively, competing businesses could
decide to merge in order to combat the societal and economic effects of the outbreak. In this regard,
we examine the current regulatory framework for mergers in Nigeria and the possible response of
the Commission to the aforementioned scenarios.

LEGAL FRAMEWORK FOR MERGERS
The legal framework for mergers in Nigeria is provided under Part XII of the Federal Competition
and Consumer Protection Act 2019 (FCCPA or the Act). Under the Act, a merger occurs where a
person or an entity involved in producing or trading goods or providing services (an undertaking)
directly or indirectly acquires or establishes control over the business of another undertaking.6
An undertaking shall be deemed to have acquired or established control over the business of
another undertaking if it: (x) beneficially owns more than half of the issued share capital or assets of
the other undertaking; (y) is entitled to cast or control a majority of the votes at a general meeting;
(z) is able to veto the appointment of the directors; (xx) is a holding company and the undertaking
is a subsidiary, as contemplated under the Companies and Allied Matters Act;7 (xy) is able to control
the majority of the votes of trustees, to appoint the majority of the trustees, or to change the
beneficiaries of a trust; or (xz) is able to materially influence the policy of the other undertaking.8
The Act further provides that a merger can be taken to include inter alia: (x) the purchase or lease
of shares, an interest, or assets in an undertaking; (y) the amalgamation or combination with
another undertaking; or (z) a joint venture.9
6.
7.
8.
9.

Section 92 (1) (a) of the FCCPA.
Cap. C20 LFN 2004.
Section 92 (2) (a) - (f) of the FCCPA.
Section 92 (1) (b) (i-iii) of the FCCPA. It is important to point out that the wording of the Act suggests that this list is not closed and may be
expanded by the FCCPC at a future date.
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Depending on the size of a merger, the Commission must be notified and its prior approval obtained
before the merger can be implemented.10 Parties to a small merger are not required to notify the
Commission but they may do so voluntarily.11 However, the Commission is empowered to require
parties to a small merger to notify it within six (6) months of the merger being implemented; where
it believes the merger may substantially lessen or prevent competition.12 In this case, no further
steps shall be taken with respect to the merger until the approval of the Commission is obtained.13
Conversely, parties to a large merger are mandated to notify the Commission,14 as such large
mergers as defined by the Act cannot be implemented without the Commission’s prior approval.15
Failure to obtain the required prior notification and approval would lead to the following
consequences. Firstly, any action taken towards the implementation of the merger is void.16
Secondly, such a violation is an offence under the FCCPA and the undertaking in question will be
liable to a fine not exceeding 10% of the preceding business year’s turnover or to such other
percentage as the court may determine.17
Once notified, the Commission will proceed with a two-step assessment. The first step determines
whether or not the merger is likely to substantially prevent or lessen competition.18 In determining
this, the Commission may consider factors in the relevant market(s) such as, but not limited to: (x)
the level of competition; (y) the ease of entry; (z) the level of concentration and if there has been
any history of collusion; and, most importantly for our analysis, (xx) whether the business or part of
the business of a party to the merger has failed or is likely to fail.19 This is otherwise known as the
‘failing firm defence’ which aims to prevent the impending reduction in competition caused by a
struggling undertaking exiting a market.
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If the merger in question is not likely to substantially prevent or lessen competition, the Commission
may approve the merger unconditionally or subject to conditions. The second step only applies when
a merger is likely to substantially prevent or lessen competition. Under this step, the Commission
will assess whether certain factors, which may otherwise justify the merger, are applicable. These
factors, and the failing firm defence, will be discussed subsequently.

FAILING FIRM DEFENCE
Despite policy and fiscal measures taken by the Nigerian Government and the Central Bank of
Nigeria,20 the outbreak will inevitably cause many undertakings to become insolvent (or at least
begin to struggle financially). We anticipate that, following the cessation of the pandemic, the
Commission will have to assess prima facie anti-competitive mergers which, nevertheless, satisfy
the failing firm defence. This is more so where such a target undertaking has been severely hit by
the pandemic and consequently struggles financially.
Interestingly, the Commission has provided some thoughts on applying the defence by providing
necessary guidance which can be found in the FCCPC’s Draft Merger Review Regulations 2020
(Draft Regulations) and the FCCPC’s Draft Merger Review Guidelines 2020 (Draft Guidelines).21
The Draft Regulations state that four (4) elements must be proven: (x) that the firm is unable to
meet its financial obligations in the near future; (y) that there is no viable prospect of reorganising
the business through a receivership or otherwise; (z) that the assets of the failing firm would exit
the market without the merger; and (xx) that there is no credible less anti-competitive alternative
to the merger.22 It is imperative to stress that these elements are conjunctive and the absence of
any of the elements will prevent merging parties from relying on the defence.
20.
21.
22.

KPMG - Nigeria introduces tax and economic measures in response to COVID-19 pandemic; and IMF - Policy Responses to COVID-19.
Both draft documents can be accessed on the FCCPC’s website and are currently undergoing stakeholder review.
Paragraph 28 of the Draft Regulations.
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In addition, the Draft Guidelines provide that a firm will be considered to be failing if: (x) it is
insolvent or likely to become insolvent; (y) it has initiated or is likely to initiate voluntary bankruptcy
proceedings; or (z) it has been or is likely to be petitioned into bankruptcy or receivership.23
Financial statements, projected cash flows, loan and debt history, and other concrete evidence can
be used to demonstrate that the undertaking is ultimately unable to meet its financial obligations.24
Greater credibility will be added to evidence which is prepared or audited by an independent
person.25
Accordingly, it is insufficient to allege “probable business failure”. The Commission must see
evidence showing loss of actual or future competitive influence and a likelihood that the assets of
the struggling undertaking will exit the relevant market.26
However, this defence is yet to be tested in Nigeria and the relevant Regulations and Guidelines are
still in draft form and yet to be issued. Nevertheless, a review of its application in other jurisdictions
reveals it is difficult to establish. This is particularly because competition authorities are rarely
persuaded that there are no credible less anti-competitive alternatives to the merger.
For instance, the merger between Aegean Airlines and Olympic Air was initially rejected in 2011 by
the European Commission (EC) but was later approved in 2013 after the Greek economy’s downturn
caused a 26% drop in demand for domestic air travel.27 In this decision, the EC observed that
Olympic Air had been unprofitable since 2009 and the sole shareholder had withdrawn financial
support which would cause the airline to shutdown and exit the market. Regardless of the merger,
the market conditions were now such that Aegean Airlines would have had a monopoly on certain
routes. The EC’s investigation also confirmed that there were no other credible purchasers.
Therefore, the anti-competitive effects of the merger were disregarded in favour of the necessity of
the merger. The EC subsequently relied on the failing firm defence to approve the merger.

23.
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Paragraph 5.37 of the Draft Guidelines.
Paragraph 5.38 of the Draft Guidelines.
Paragraph 5.40 of the Draft Guidelines.
Paragraph 5.36 of the Draft Guidelines.
European Commission (Press Release) - Commission approves acquisition of Greek airline Olympic Air by Aegean Airlines.
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In addition, the UK Competition and Markets Authority (CMA) just recently approved, albeit
provisionally, an investment by Amazon in Deliveroo.28 Similar to Aegean Airlines/Olympic Air, the
CMA previously blocked a similar investment in 2019.29 However, the CMA decided against its
previous decision because Deliveroo, like other food delivery companies,30 had been negatively
impacted by the COVID-19 outbreak. In particular, the CMA observed that: “Without additional
investment, which…is only realistically available from Amazon,…Deliveroo would not be able to meet
its financial commitments and would have to exit the market…Faced with that stark outcome,…the
best course of action is to provisionally clear Amazon’s investment in Deliveroo.”31 This echoes our
analysis and is a useful example of what is to come.

EFFICIENCIES & PUBLIC INTEREST
As stated above, the second step of the Commission’s assessment applies where a merger is likely
to substantially prevent or lessen competition. Under this step, the Commission may nonetheless
permit a merger if: (x) it is likely to result in any technological efficiency or other pro-competitive
gain; and (y) it can be justified on public interest grounds.32 These justifications could feature in the
context of the COVID-19 outbreak as competitors merge to cushion the effects of the outbreak.

28.
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CMA (Press Release) - CMA provisionally clears Amazon’s investment in Deliveroo.
CMA: Amazon / Deliveroo merger inquiry.
Financial Times: Why food delivery apps are struggling even under UK lockdown.
Financial Times: Amazon’s investment in Deliveroo provisionally approved by UK watchdog.
Section 94 (3) of the FCCPA.
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In order to rely on the justification relating to technological efficiency or other pro-competitive gain,
such technological efficiency or other pro-competitive gain must offset the anti-competitive effects of
the merger while allowing consumers to receive a fair share of the benefits.33 Put simply, an
otherwise anti-competitive merger which benefits consumers might be permitted. For instance, the
Commission may permit competitors in the fast-moving consumer goods sector to enter into a joint
venture to save costs on manufacturing, production, and distribution, in order to provide low-cost
products to consumers.
With respect to the public interest justification, the Commission will consider the effect of the
proposed merger on: (x) a particular industrial sector or region; (y) employment; (z) the ability of
national industries to compete in international markets; and (xx) the ability of small and medium
scale enterprises (SMEs) to become competitive.34
These factors are particularly relevant in light of the pandemic as it is predicted that COVID-19 will
worsen unemployment, particularly youth unemployment, in Nigeria.35 While SMEs, which represent
41 million businesses, are predicted to be the class of businesses that would be worst hit by the
outbreak in Nigeria.36 As such, mergers aiming to improve employment in Nigeria or competition
amongst SMEs, may be approved by the Commission notwithstanding their anti-competitive effects.

33.
34.
35.
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Section 94 (3) (a) of the FCCPA.
Section 94 (4) of the Act of the FCCPA
Onehi (All Africa) - COVID-19 Will Worsen Nigeria's Unemployment Crisis - Expert.
Adejokun (Nigerian Tribune) - SMEs Will Be Worst Hit, Experts Warn..
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CONCLUSION
Thus far, the FCCPC’s response has predominantly focused on exploitative practices and, as such,
there is little official guidance on how the Commission’s merger review policy will be impacted by
the outbreak. Be that as it may, in a press release dated 28 March 2020,37 the Commission stated
that it will only accept “…time sensitive and urgent notifications for [merger] review”. Furthermore,
in complying with the lockdown order by the President of the Federal Republic of Nigeria, the
FCCPC’s available capacity is limited and it has had to prioritise COVID-19 related complaints and
issues.38 Remarkably, the FCCPC is also currently developing a process for remote filing and will
issue guidance for an Ad Hoc arrangement for such notifications.
With the escalating economic effects of the COVID-19 outbreak, there could be increased merger
filings between competitors in the coming months. This will inevitably test the failing firm defence
and the second phase merger review assessment on technological efficiencies, pro-competitive gain,
and public interest considerations under the FCCPA. We hope the Draft Regulations and Draft
Guidelines are issued relatively quickly to provide the needed guidance to the market on the extent
and application of these defences to merger deals triggered by the impact of the COVID-19
pandemic.
In the meantime, you can keep up to date with the ongoing COVID-19 related developments and
their legal implications on our dedicated COVID-19 Resource Centre.
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FCCPC (Press Release) - Limited Operations and prioritization during COVID-19 Emergency and Response.
Specifically, the Commission stated that it will prioritise and prevent: “…prevent unconscionable, unjust, unreasonable, exploitative, predatory or
unscrupulous conduct by businesses…such as price gouging, and supply manipulation of critical hygiene products, medications and other vital
medical devices/supplies” (See footnote 37 above).
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