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PRESIDENT’S INTRODUCTION  
 

 
An effective restructuring and insolvency system plays an important role in supporting financial stability and 
economic growth. When there is a clear, predictable and transparent process for secured creditors to enforce their 
rights in the event of a debtor’s default – or otherwise to receive adequate protection if their rights are 
compromised – banks and other financiers are more willing to extend credit at lower commercial rates. This 
enhances liquidity and is an enabler of business growth and innovation. With the variety of providers of secured 
credit increasing and diversifying, an updated review of the way claims are dealt with is incredibly timely. 
 
The inherent link between insolvency systems, the legal framework governing security rights and a healthy and 
functioning financial system and economy has been highlighted by the World Bank in its Principles for Effective 
Insolvency and Creditor / Debtor Regimes, as well as by UNCITRAL in its Legislative Guide on Insolvency. It is also 
now motivating legislators to advance significant insolvency and restructuring reform as a means to navigate the 
volatile and fluctuating economic conditions we are now experiencing.  
 
In this context, the analysis of secured creditors’ rights in restructuring and insolvency proceedings is both valuable 
and timely. INSOL International is therefore delighted to present the Third Edition of one of our most highly 
respected and valued titles, The Treatment of Secured Claims in Insolvency and Pre-Insolvency Proceedings, first 
published in June 2007. The second edition was published in November 2020.   
 
The publication of the Third Edition was led by Evan C. Hollander of Orrick, Herrington & Sutcliffe LLP, New York. 
Evan was also involved in the publication of the First Edition of the book, and we are very grateful for his guidance, 
interest and ongoing commitment to ensure the publication continues to be of such exceptional quality.  
 
This exciting Third Edition features 29 Chapters – including 09 new Chapters from Botswana, Colombia, Egypt, 
Ghana, Israel, Kenya, Malaysia, Saudi Arabia and South Korea.   
 
The Chapters cover a wide range of key issues that practitioners will find useful, including the forms of security 
available, the means for secured creditors to enforce their rights in restructuring and insolvency scenarios, the 
impact of preference and voidable transactions laws on secured creditors, priority in the distribution of the 
insolvency estate, and what happens when a creditor is over-secured or under-secured. 
 
The Third Edition of the book also includes a number of new questions, reflecting the evolving global economic 
circumstances – and the pace of insolvency reform and cross-border insolvency developments – since the last 
edition was released.  
 
Of particular note, each country report now provides an analysis of security rights available over digital assets, 
cryptocurrency and other intangible property.  
 
This book is a highly valuable resource for INSOL’s global membership. Indeed, given the frequency with which 
complex restructuring and insolvency matters now involve a cross-border element, it is important to remain up-to-
date on comparative security rights and enforcement mechanisms in restructuring and insolvency scenarios in 
various jurisdictions around the world.  
 
INSOL expresses its sincere appreciation to the project leader and each of the country contributors for their time, 
expertise and commitment in preparing their Chapters, and helping to bring this landmark Third Edition to life.   
 
 
 
Alastair Beveridge  
President, INSOL International  
 

March 2026  
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FOREWORD 
 
In support of its mission to educate insolvency professionals about commercial laws across the globe, 
INSOL International released the First Edition of this Guide in 2007. That handy, accessible and well-
organised reference tool addressed the issues impacting secured creditors in 12 jurisdictions.   
 
The Second Edition of the Guide, published in 2020, was expanded to cover the laws in 20 jurisdictions.  
 
This new Third Edition now significantly expands on the scope of questions and issues developed for the 
prior editions and covers the laws in 29 jurisdictions, reflecting the breadth of INSOL’s coverage and 
networks around the world. 
 
The treatment of secured claims is a matter that insolvency practitioners address in virtually every case in 
every jurisdiction. As more corporations extend their presence across borders in a globalised, digital 
economy, it has become critical for lenders and their counsel to understand the nuances of the treatment 
of secured claims in multiple jurisdictions.  
 
This new volume of the Guide clearly illustrates the advantages and limitations of having secured status in 
restructuring and liquidation proceedings in each of the jurisdictions covered.  
 
We hope that this study will enable practitioners to navigate the complexities that arise in multinational 
restructurings and that it will provide investors with a handy guide for sound practical information 
regarding the risks and rewards of secured investments in different countries. 
 
The project would not have been possible without the help and support of others. The initial 
acknowledgement must go to the INSOL Technical Research Committee for developing the concept and 
format of the project and to my predecessor, Andrew DeNatale, who oversaw the production of the initial 
edition of the Guide. I also extend my thanks to the contributors, each of whom submitted excellent 
materials for their respective jurisdictions. Finally, I would like to extend my sincere gratitude to my 
colleagues, Daniel Rubens, Meredith Dawson, Nicholas Sabatino, Michael Trentin and Lenni Elias for 
assisting in drafting the United States chapter and in helping to review the other chapters of the Guide. 
 
 
 
Evan C. Hollander 
Orrick, Herrington & Sutcliffe LLP, New York 
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1. Briefly summarise the types of security interests / rights that are available 
 

▪ What are the common forms of security interests / rights taken in respect of movable or 
personal property, including the taking of a pledge, lien, retention of title, fixed or 
floating charge? 

 
▪ What are the common forms of security interests / rights taken in respect of intangible 

property, including intellectual property and digital assets? Are digital assets (including 
cryptocurrency) recognised as “property” capable of being subject to security interests? 

 
▪ What are the common forms of security interests / rights taken in respect of immovable or 

real property, including the taking of a mortgage, lien or privilege? 
 
▪ What steps must be taken to ensure that the security interests / rights are enforceable 

against third parties? 
 
▪ Is the security interest granted by law, contract or both? 

 
Under Nigerian law, the principal types of security interests that may be created over movable or 
personal property, immovable property as well as intangible property include mortgages, charges, 
pledges, security assignments and liens. 

 
1.1 Mortgages 

 
A mortgage refers to a transfer or conveyance of title to an asset to secure the payment of a debt or 
the performance of an obligation, subject to the condition that title will be re-conveyed to the 
mortgagor (i.e. the owner of the asset) by the mortgagee (the grantee of the mortgage or creditor) 
upon the repayment of the debt or the discharge of the relevant obligation. Nigerian courts have 
stated that the conveyance of a legal or equitable interest in an asset and the reconveyance of title 
to that asset upon the discharge of the underlying secured obligation are the most important 
features of a mortgage.1 Mortgages are usually created consensually (i.e. by contract), although a 
purported legal mortgage may be deemed an equitable mortgage by a court due to the failure of 
the parties to comply with applicable formalities.2 A mortgagor has the right to have title to the 
asset over which a mortgage has been created, re-conveyed to the mortgagor if the underlying 
debt is repaid3 by an agreed date – this is referred to as a mortgagor’s contractual right to redeem.  
 
Nevertheless, where the mortgagor fails to repay the secured debt by an agreed date, the 
mortgagor retains, in equity, a right to redeem the property until enforcement of the mortgage. In 
addition, upon the creation of a mortgage, the mortgagor retains an equitable estate (known as the 
equity of redemption) in the property. While mortgages may be created over movable, immovable 
as well as intangible property, it is more commonplace to find mortgages created over immovable 
property in Nigeria. 
 
A mortgage may be legal or equitable. A legal mortgage results in the transfer of a legal estate to 
the mortgagee and must be in writing (and by deed),4 while an equitable mortgage merely 
creates an equitable interest in favour of the mortgagee.  
 
In Nigeria, legal mortgages over immovable property are generally created over rights of 

 
1 Adetona v. Zenith Int l Bank Plc [2011] 18 NWLR (Pt. 1279) 627 at 644 paras D-G per Chukwuma-Eneh 

JSC; BON Limited v Akintoye (1999) 12 NWLR (Pt 631) 392 at 403, per Amiazu JCA. 
2 Please see our discussion below on the creation of equitable mortgages. 
3 Or the secured obligation. 
4 Legal mortgages are required to be in writing due to the requirements of the Statute of Frauds (29 Car 2 

c 3) (1677). In Nigeria, certain statutes enacted and in existence in England as of 1 January 1900 were 
received into Nigerian law. These statutes are referred to as Statutes of General Application. The Statute 
of Frauds and the Conveyancing Act 1881, 44 & 45 Vict Ch 41 (the “Conveyancing Act”) are Statutes of 
General Application. See section 32(1) of the Interpretation Act 1964 and Chapter A2, Laws of the 
Federation of Nigeria, 2004. 
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occupancy5 or leasehold interests and, while various state laws specify certain formalities relevant 
to their creation, legal mortgages are broadly created by: (a) the assignment of the whole of the 
unexpired term of the mortgagor’s leasehold interest or right of occupancy; or (b) a sublease / 
sub-demise of the mortgagor’s lease or right of occupancy for a term of years absolute (usually a 
few days shorter than the term of the underlying right of occupancy or lease), subject to the 
mortgagor’s equity of redemption.6 

 
Furthermore, certain state laws permit the creation of legal mortgages using specific statutory 
devices. For instance, the Property and Conveyancing Law 19597 (which applies in a number of 
states in Western Nigeria) and the Mortgage and Property Law of Lagos State 2010 permit the 
creation of charges by deed expressed to be by way of a legal mortgage. In effect, a legal mortgage 
may be created by way of a charge, provided the security interest is created by deed and the deed 
contains a statement that the charge is made by way of a legal mortgage. Thus, a charge is imbued 
with the attributes of a common law mortgage while the mortgagor remains protected against a 
breach of any covenants in the security instrument against assignment or sub-leasing.8  
 
Equitable mortgages may be created orally, in writing or by conduct and are generally created 
when: 

 
▪ the parties intend to create a legal mortgage but have failed to comply with certain legal 

formalities (for instance, failure to obtain the consent of the State Governor to the creation of a 
legal mortgage over land); 

 
▪ the mortgagor’s interest in the property is equitable;  
 
▪ a mortgage is created over property in respect of which a legal mortgage subsists; 
 
▪ delivery of possession of relevant title documents9 is combined with the intent and agreement 

to create a security interest;10 and 
 
▪ parties have merely entered into an agreement to create a mortgage. 

 
A mortgage entitles a mortgagee to a proprietary interest in the relevant property which will 
prevail against the mortgagor’s creditors upon insolvency. While a mortgagee may obtain 
possession of the property subject to a mortgage upon its creation, possession is not a 
precondition to the existence of a valid mortgage.  
 
In terms of formalities, pursuant to section 22 of the Land Use Act 1978,11 the creation of a legal 
mortgage over land requires the consent of the relevant State Governor.12 In addition to obtaining 

 
5 As a matter of Nigerian law, all land comprised in the territory of a state of the Nigerian federation is 

vested in the relevant State Governor and that of the Federal Capital Territory, Abuja, is vested in the 
Federal Minister of the Federal Capital Territory from which “rights of occupancy” (in effect, leasehold 
interests) --typically with a term of between 50 to 99 years -- derive. 

6 See the Property and Conveyancing Law 1959, Chapter 100 of the Laws of Western Region of Nigeria 
1959 and the Conveyancing Act.  

7 Chapter 100, Laws of Western Region of Nigeria 1959; section 110 of the Property and Conveyancing 
Law 1959. 

8 See section 15(1) of the Mortgage and Property Law of Lagos State, 2010. Legal mortgages may also be 
created by a demise for a term of years absolute subject to a cesser (i.e. termination) on redemption. In 
Lagos State, a legal mortgage may also be created as a charge by deed expressed to be by way of 
statutory mortgage. 

9 This is considered an act of part-performance. 
10 BON Limited v Akintoye, p 403. 
11 Chapter L5, Laws of the Federation of Nigeria, 2004. 
12 There are two competing views on the effect of failure to obtain the State Governor’s consent. The first 

view adopts a literal interpretation of section 26 of the Land Use Act 1978 and holds that failure to obtain 
the consent of the Governor prior to the transaction would render the contract null and void. See section 
26 of the Land Use Act 1978; See Savannah Bank v Ajilo [1989] 1 NWLR (Pt 97) 305. The other view seeks 
to ameliorate the harsh effect of this provision on the mortgagee by holding that the transaction is not 
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the consent of the relevant State Governor, the instrument by which the mortgage is created must 
be duly stamped at the Federal Inland Revenue Service13 and subsequently registered with the 
Corporate Affairs Commission to ensure its validity and enforceability, as discussed below. 
 

1.2 Pledges 
 
A pledge is the actual or constructive delivery of possession of property as security for a debt or 
the performance of an obligation and may be created over movable or immovable property.14 
The pledgee (i.e. the party in whose favour the security interest is created) only has the right to 
possession of (not title to) the relevant property. Pledges have been described by Nigerian courts 
as “more than a mere lien and something less than a mortgage”.15 A pledgee is not entitled to “do 
any act which would render [the land] irredeemable by the pledgor and time never clogs the 
pledgor’s right to recover [the land]”,16 and, for this reason, a pledge does not entitle a pledgor to 
ownership of the property subject to the security interest.  
 
Thus, title to the property in question remains with the pledgor during the subsistence of the 
pledge, and the pledgor may recover possession of the property, subject to the pledge, upon the 
discharge or performance of the secured obligation. Unlike a mortgage, the pledgor always has 
the right to recover possession once the secured obligation is performed or discharged.  

 
1.3 Liens 

 
A lien is a right to retain property which is rightfully in a party’s possession but owned by another 
until the accrued claims of the party in possession are satisfied.17 Different kinds of liens exist 
under Nigerian law, including legal liens and statutory liens, etc.18 Legal liens have been 
described by Nigerian courts as rights arising generally by operation of law as an incident of a 
contract.19  
 
A significant amount of the case law in Nigeria with respect to liens relates to the existence (or 
otherwise) of a lien in favour of an unpaid seller pursuant to the provisions of the Sale of Goods 
Act 1893 (Sale of Goods Act).20  
 
In this respect, the Sale of Goods Act provides that an unpaid seller of goods, notwithstanding that 
title to the goods may have passed to the buyer, has by implication of law, a lien on the goods and 
the right to retain the goods for the price while it is in possession of them.21 If an unpaid seller elects 
to re-sell the goods and notifies the buyer of its intention to resell, and the buyer fails to pay the 
contract price within a reasonable time, the unpaid seller may sell the goods and recover damages 
for any loss caused by the buyer’s breach.22 The subsequent buyer would secure good title to the 
goods against the original, defaulting buyer.23  
 
 

 
void but inchoate with no legal interest passed – where the executed instrument of transfer recognises 
that the mortgage is executed subject to the consent of the Governor. See for instance Ilori v. Ishola [2018] 
15 NWLR (Pt 1641) 77 at 98-99 paras H-A. In respect of land in certain rural areas, the consent of the Local 
Governor may be required. 

13   Once the Nigeria Revenue Service (Establishment) Act, 2025 comes into effect on January 1, 2026, the 
Federal Inland Revenue Service will be rebranded as the Nigeria Revenue Service, which will, from that 
date, be the centralised body for tax administration in Nigeria. 

14 Pledges of land are not commonplace in Nigeria except to the extent granted under customary law. 
15 Braimah Suleman v Mallam Sani Musa [2017] LPELR-42647 (CA), pp 8–9, per Bada JCA. 

16 Vihishima Igbum v Alhaji Baba Nyarinya & Another [2000] LPELR-9938 (CA), p 49, per Nzeako, JCA. 
17 Afrotec Technical Services (Nigeria) Limited v Mia & Sons Limited & Afcon Engineering Limited (2000) 

LPELR-219 (SC), p 57, per Iguh JSC; Livestock Feeds plc v Okezie (2000) 10 NWLR (Pt 775) 341, p 354. 
18 Jagal Pharma Limited v Alhaji Salisu Hussaini & the Deputy Sheriff of the High Court of Kaduna [2013] 

LPELR-21871 (CA) 
19 Idem, pp 28–29, per Aboki JCA. 
20 Sale of Goods Act, Ch 71 56 & 57 Vict. The Sale of Goods Act is a Statute of General Application. 
21 Sale of Goods Act, section 39(1)(a). 
22 Idem, section 48(3). 
23 Idem, section 48(2). 
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Under the Sales of Goods Act, a lien arises if:  
 
(a)  a seller is unpaid; 
 
(b)  the goods have been sold without any stipulation as to credit, the stipulated period of credit 

has expired, or the buyer has become insolvent; and  
 
(c)  the seller remains in possession of the goods.24  
 
A lien does not create a right of action but affords the party in possession a defence to an action 
for recovery of the goods by a person who, but for the subsistence of the lien, would be entitled 
to immediate possession of the property in question.25 
 

1.4 Charges 
 
A charge is an equitable security interest that arises from an agreement to have a particular asset 
or class of assets owned by a party (chargor) appropriated to the satisfaction of a debt such that 
the beneficiary of the security interest (charge) has a specifically enforceable right to look to the 
asset or class of assets for the discharge of the debt. Charges are considered encumbrances and 
do not involve the transfer of title or possession of the underlying property. Rather, charges 
involve the creation of a new interest that follows the property into the hands of any third party 
purchasers, except a bona fide purchaser for value without notice.  
 
Under Nigerian law, two types of charges are recognised – fixed charges and floating charges. A 
floating charge is defined in section 203(1) of the Companies and Allied Matters Act 2020 (as 
amended) (CAMA)26 as an equitable charge over the whole or a specified part of a company’s 
undertaking and assets, including cash, intellectual property rights and uncalled capital of the 
company (both present and future).  
 
Conceptually, an asset subject to a floating charge is not immediately appropriated to the 
satisfaction of a debt (also referred to as attachment) upon the creation of a charge; rather, it is 
deferred until the occurrence of a future event (crystallisation). With a fixed charge, the asset is 
immediately appropriated to the satisfaction of the debt, thus limiting the extent to which the 
chargor may utilise the asset in the ordinary course of its business.  
 
Under section 203(1) of CAMA, a floating charge “crystallises” and becomes a fixed charge when:  
 
(a)  the security interest becomes enforceable and the chargee enters into possession of the asset 

or appoints a receiver in respect thereof pursuant to a power under the relevant security 
document;  

 
(b)  the court appoints a receiver or manager over the asset on the application of the chargee; or  
 
(c)  the company goes into liquidation. 

 
Pursuant to section 222 of CAMA, charges created over certain assets of a debtor company must 
be registered with the Corporate Affairs Commission (CAC or Commission) within 90 days of the 
date of the creation of the charge27 in order to be effective against a liquidator or any creditor of a 
debtor company. These include (but are not limited to) charges over a company’s uncalled share 
capital, land, book debts, ships, aircraft, goodwill, intellectual property and floating charges over 

 
24 Idem, section 41(1). See also Afrotec Technical Services (Nigeria) Limited v Mia & Sons Limited, p 57, per 

Iguh JSC. 
25 Jagal Pharma Limited v Alhaji Salisu Hussaini, pp 28–29, per Aboki JCA. 
26 Please note that CAMA, which was signed into law in August 2020, repealed an earlier 30-year-old 

company law statute which did not contain a number of the insolvency and pre-insolvency procedures 
discussed in these responses. As a result, a number of the provisions in the statute discussed here have not 
been the subject of judicial interpretation and scrutiny at the highest level.  

27 CAMA, section 222(1). 



 NIGERIA 
 
 

362 

the undertaking or property of a debtor company. This registration requirement extends to 
mortgages created over the assets listed in section 222 of CAMA.28  
 

1.5 Retention of title clauses 
 
Retention of title clauses are contractual provisions that provide for legal and beneficial title to 
goods to be retained by the seller until full payment for the goods has been received by the 
seller. Retention of title clauses do not strictly create security interests, rather the buyer does not 
secure title to the goods in question until the seller has been paid. Retention of title clauses are 
often adopted as a means for a seller of goods to secure priority over secured and unsecured 
creditors of the buyer in relation to the goods in question, if the buyer fails to pay for the goods 
prior to its insolvency. 
 
Section 19(1) of the Sale of Goods Act states as follows:  
 

Where there is a contract for the sale of specific goods or where goods are 
subsequently appropriated to the contract, the seller may by the terms of the contract 
or appropriation, reserve the right of disposal to the goods until certain conditions are 
fulfilled. In such case, notwithstanding the delivery of the goods to the buyer … the 
property in the goods does not pass to the buyer until the conditions imposed by the 
seller are fulfilled.  

 
However, while Section 19(1) of the Sale of Goods Act provides a statutory basis for the adoption 
of retention of title clauses in sales contracts under Nigerian law, the “recharacterisation risk” 
associated with retention of title clauses (i.e. the possibility that a purported retention of title 
clause may be construed by the courts as creating a registrable security interest which, due to lack 
of registration, would be void against a liquidator and other creditors of a debtor company) limits 
the value of such provisions in insulating a seller (and its contractual relationship with a buyer) 
from the consequences of a buyer’s insolvency. 
 

1.6  Assignment by way of security 
 
An assignment by way of security is a legal mechanism whereby a borrower (the assignor) 
transfers its rights or interests in specified assets to a lender (the assignee) as security for the 
repayment of a debt or the performance of obligations, on the condition that such rights will be 
re-assigned to the borrower once the secured obligations are fully discharged. Typically, a 
borrower’s rights under its material contracts, authorisations, licences (subject to regulatory 
consent where applicable), insurance policies, book debts, bank accounts, receivables and 
intellectual property may be assigned by way of security. 
 
To perfect such security, notice of the assignment must be delivered to the relevant counterparties 
and in practice, lenders often require a written acknowledgment of the said notice. In the case of 
an assignment of contractual rights, where the underlying contract restricts assignment or requires 
prior consent from the counterparty, such consent must be obtained before the assignment 
becomes valid and enforceable. 

 
1.7 Security over digital assets 

 
Nigerian law does not currently expressly recognise cryptocurrencies or digital assets as “property” 
over which a valid and enforceable security interest can be created in the same way as traditional 
assets (e.g., land, shares or receivables). While contractual arrangements to charge or assign such 
assets may be possible, they lack statutory backing and judicial precedent and therefore carry 
significant legal uncertainty.  
 

 
28 Idem, section 222(2). 
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2. How are security interests / rights enforced? Is a court process or out-of-court procedure 
required or are both methods available? What are the practical difficulties experienced when 
security is enforced? 

 
Security interests, depending on their type, may be enforced in a number of ways – some of which 
involve a court process. However, these modes of enforcement are largely set out in statutes, and 
references to mortgages in such statutes (as well as in the paragraphs below) also apply to charges.29 
 
Further, during pre-insolvency (restructuring) proceedings, the mode of enforcing security interests 
or rights depends on the nature of the underlying contractual rights and the specific statutory 
provisions governing each restructuring process (see discussion in section 3 below). However, 
during insolvency (liquidation) proceedings, the enforcement of security interests or rights is 
largely uniform, as it is centrally administered through a statutory process supervised by the 
liquidator (see discussion on winding up in section 4 below). 

 
2.1 Possession  

 
A mortgagee may immediately take possession of any property subject to a legal mortgage (with 
or without the occurrence of a default).30 However, mortgagees-in-possession are required to 
account to the mortgagor for their actions while in possession.31 Consequently, mortgagees rarely 
take possession of property subject to a mortgage, unless there has been a default in the 
payment of the debt or performance of the underlying secured obligation. 
 

2.2 Foreclosure 
 
Foreclosure is a judicial process that may be utilised by a mortgagee to enforce its security 
interest. An order of foreclosure extinguishes the equity of redemption and the equitable right to 
redeem and vests the property subject to the mortgage absolutely in the mortgagee. In essence, 
an order of foreclosure makes absolute the transfer of title implied by the creation of a mortgage. 
 
Upon an application for an order of foreclosure, the court would usually issue an order of 
foreclosure nisi, the effect of which is that the mortgagor / debtor company has a period of 6 
months from the order to repay the debt secured by the mortgage. If the mortgagor fails to make 
payment during that period, the order of foreclosure becomes an order absolute, and the 
mortgagor stands absolutely barred (foreclosed) from all rights and interests in the property.  
 

2.3 Sale  
 
A mortgagee is also entitled to realise its security interest by selling the property subject to the 
mortgage by a private sale or a public auction, free of any interests in the property to which the 
mortgage has priority.32 However, for a mortgagee to sell the property subject to a mortgage, the 
power of sale must have arisen and must be exercisable.  
 
A mortgagee’s power of sale arises when the underlying debt has become due and payable – i.e. 
when the debt is not paid at any time fixed for payment – and is exercisable when any of the 
following conditions is satisfied: 
 
(a)  notice requiring payment of the debt has been served on the mortgagor and the debt 

remains unpaid for a period of three months after the service of such notice;  
 
(b)  interest on the debt is in arrears and remains unpaid for two months after becoming due; or  
 
(c)  there has been a breach of any provisions of the mortgage deed or applicable statutes33 (other 

 
29 For instance, see section 2(vi) of the Conveyancing Act. 
30 See ibid section 19(1) and section 123 of the Property and Conveyancing Law 1959. 
31 See also section 19(1)(iv) of the Conveyancing Act. 
32 Ibid. 
33 These statutes include the Conveyancing Act and the Property and Conveyancing Law 1959. 
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than a covenant for payment of the debt secured by the mortgage or any interest thereon).34  
 
However, the aforementioned conditions may be varied or extended by the terms of the 
mortgage deed and apply only to the extent a contrary intention is not expressed in the mortgage 
deed.35 In exercising its power of sale, a mortgagee may conduct the sale in a manner conducive 
to its interests, provided it acts in good faith. The mortgagee has no obligation to secure the best 
price for the property – in fact, evidence that the property subject to a mortgage was sold at 
undervalue is not, by itself, sufficient to invalidate the exercise of a mortgagee’s power of sale.36 It 
must be shown that the sale was fraudulent.  
 
It is commonplace for creditors to elect to exercise their power of sale in enforcing their security 
interests, especially with respect to mortgages and charges created over movable and immovable 
property in Nigeria, including land and shares. Enforcement of charges over shares of Nigerian 
private companies by exercising the chargee or mortgagee’s power of sale can be challenging in 
circumstances where the board of the relevant company is not under the control of the mortgagee 
because, as a matter of Nigerian law, a party is only deemed a member of a company once the 
name of such party is entered in the company’s register of members37 – a process largely within the 
control of the company’s board. 
 

2.4 Appointment of a receiver  
 
A mortgagee or chargee may, when the debt secured has become due, appoint a receiver or a 
receiver / manager of the property subject to a mortgage or a charge.38 This appointment may be 
made either pursuant to a power stipulated in the relevant security document or upon an 
application to the courts. 

 
2.5 Winding up proceedings39 

 
Although criticised, it is not unusual for creditors in Nigeria to enforce their security interests over the 
assets of debtor-companies by initiating winding up proceedings against such debtor-companies. 
The threat of winding up proceedings is often deployed as a means of getting defaulting debtor 
companies to pay the underlying debt. Sections 233(2)(b)(ii) and 573(1)(b) of CAMA provide that a 
holder of a debenture (subject to any conditions set out in the debenture deed) and a creditor, 
respectively, may realise their security by commencing winding up proceedings. 

 
2.6 Administration 

 
A debtor company may also be placed in administration and an administrator will be40 appointed 
to manage its affairs, business and property,41 by a holder of a qualifying floating charge over the 
assets of a debtor company, which is enforceable, and a creditor or a group of creditors42 of the 
debtor company by initiating a court process. 
 

3. If pre-insolvency (restructuring) proceedings are available, describe the types of pre-
insolvency (restructuring) proceedings that are available, including: 

 
(a) Who can initiate the proceeding? 
 
(b) What are the criteria used for opening the proceeding? 

 
34 See section 20 of the Conveyancing Act; section 125 of the Property and Conveyancing Law 1959. 
35 Section 19(2)(3) of the Conveyancing Act and 123(2) of the Property and Conveyancing Law 1959. 
36 Fraud may nonetheless suffice. See Segun Babatunde & Another v Bank of the North Limited & Others 

(2011) SC 350A/2002, SC.350/2002 (Consolidated), pp 46–47, per Adekeye JSC. 
37 Section 176(2), (3) of CAMA. 
38 Section 19(1)(iii) of the Conveyancing Act and section 123 of the Property and Conveyancing Law 1959. 
39 CAMA, section 209(2)(b)(ii). 
40 Only insolvency practitioners are qualified to act as administrators of debtor-companies. See idem, 

section 447(1). 
41 Idem, section 549(1). 
42 “Creditors” includes prospective and contingent creditors. See idem, section 450(4). 
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(c)  Who are the main actors: court, administrator, liquidator, trustee, receiver, controller, 
representative of creditors, state representatives etc? 

 
(d)  Does the debtor’s management remain in control of the business during the proceeding? 
 
(e) May contracts, leases and secured and unsecured debts be adjusted in the proceeding 

without affected creditor consent? 
 
(f)  Is creditor consent required to effectuate pre-insolvency (restructuring) proceedings? 

What is the level of consent that is required to effectuate a restructuring Is it possible to 
“cram down” creditors, even secured creditors that do not consent? 

 
(g)  Is shareholder consent required to effectuate pre-insolvency (restructuring) proceedings? 

 
Pre-insolvency proceedings include the entire array of proceedings or workouts available to 
creditors and debtor-companies prior to the initiation of formal insolvency proceedings before 
the courts and fall somewhere between contractual debt restructurings and formal insolvency 
proceedings. Nigeria’s principal company law statute, CAMA, provides a number of procedures 
that do not fall squarely on either end of the pre-insolvency and insolvency divide but are 
nonetheless available prior to insolvency.  
 

3.1 Company voluntary arrangements 
 
At any time prior to winding up, or an administration order being made in relation to a debtor 
company, the directors of a debtor company may make a proposal to the debtor company’s 
creditors for a composition in satisfaction of the debtor company’s debts or a scheme of 
arrangement of its affairs (a company voluntary arrangement or CVA).43  
 
A CVA proposal may also be made by an administrator of a debtor company when an 
administration order is in force, or by a liquidator when the debtor company is being wound up.44 
Where a CVA is proposed, or the debtor company is in administration or being wound up, the 
court may order a stay of all proceedings in the winding up or provide for the appointment of the 
administrator to cease to have effect.45  
 
A CVA proposal would typically provide for an insolvency practitioner46 (described as a nominee 
prior to approval of the CVA proposal, and a supervisor, once approved)47 to act as a trustee or 
otherwise, in relation to such arrangement and supervise its implementation.48  
 
The nominee is required to submit a report to the court stating whether, in his or her opinion, 
meetings of the debtor company and its creditors should be called to consider the CVA proposal 
and, if so, the time and the place at which he or she proposes the meeting should be held.49  
Where a nominee in its report to the court has opined that meetings of the debtor company and 
of its creditors should be called, the nominee shall, unless the court otherwise directs, call the 
meetings for the time, date and place proposed in his or her report.50 Where the nominee is the 

 
43 Idem, section 434(1); See Part 2 of the Insolvency Regulations 2022 generally. 
44 Idem, section 434(3). 
45 Idem, section 439(4)(a). 
46 CAMA, as amended by the Business Facilitation (Miscellaneous Provisions) Act 2022, does not provide a 

definition of an insolvency practitioner, but the Insolvency Regulations 2022 define an insolvency 
practitioner as one or more persons duly accredited by the Corporate Affairs Commission to undertake 
insolvency proceedings. The relevant qualifications of an insolvency practitioner are set out in section 705 of 
CAMA and Regulation 1.07 of the Insolvency Regulations 2022. 

47 Idem, section 442(2). 
48 Idem, section 434(2). 
49 Idem, section 435(2). This report must be submitted by the nominee within 28 days (or such longer period 

as the court may permit) after being given notice of the CVA proposal. See ibid section 435(2). 
50 Idem, section 436(1)(a); Regulations 2.11-2.23 of the Insolvency Regulations 2022 set out more detailed 

procedural requirements for the meeting.  
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liquidator or administrator, the nominee may convene the meetings for such time, date and place 
as the nominee thinks fit.51 

 
Each meeting shall decide whether to approve the CVA proposal with or without modifications.52 
The security interest of a secured creditor may not be modified through a CVA proposal raised at 
a meeting called to consider that proposal, without the consent of the secured creditor whose 
interest is to be affected.53 A CVA proposal must allow for the settlement of any preferential debts 
in priority to other unsecured creditors and permit payment of preferential debts on a pari passu 
basis, unless the affected preferential creditor or creditors otherwise agree.54 A CVA proposal is 
approved and deemed in effect after the proposal is approved at the debtor company and 
creditors’ meetings.55 If the decision taken at a creditors’ meeting differs from the decision taken 
at the debtor company meeting, a member of the debtor company may apply for a court order on 
the issue. In such circumstances, the court may order the decision made at the debtor company 
meeting into effect or make such other order it deems fit.56  
 
A CVA binds every creditor who was entitled to vote at the creditors’ meeting (whether or not 
such creditor was present or represented at the meeting) or would have been entitled to vote at 
the meeting if it had notice of it.57 If a CVA ceases to have effect and does not come to an end 
prematurely, a debtor company will remain liable to pay any amounts yet to be paid under the 
CVA to the creditors entitled to vote at the creditors’ meeting if they had notice of it.58 
 
A CVA may be challenged by an application to the court on the grounds that: (a) it unfairly 
prejudices the interests of a creditor, member or contributory of the debtor company; or (b) there 
has been some material irregularity at or in relation to either of the debtor company or creditors’ 
meetings.59 Such an application may be filed by:  
 
▪ any person entitled to vote at either the debtor company or creditors’ meetings called in 

relation to the relevant CVA proposal;60  
 
▪ any person who would have been entitled to vote at a creditors’ meeting if he or she received 

notice of it;  
 
▪ nominees (or their replacements);  
 
▪ the debtor company’s liquidator; or  
 
▪ its administrator.61  
 
If the court is satisfied that either of the aforementioned grounds has been established, it may 
revoke or suspend any decision approving the CVA, give directions to call further meetings to 
consider any revisions to the initial CVA proposal or, where there was a material irregularity at the 
original meeting(s), give a direction to call a further debtor company or creditors’ meeting to 
reconsider the initial CVA proposal and such supplemental directions as it deems fit.62 
 
After a CVA proposal has been approved, if a debtor company’s creditors or any person is 
dissatisfied with the acts or omissions of the supervisor, such person may apply to the court and 

 
51 Idem, section 436(1)(b). 
52 Idem, section 437(1). 
53 Idem, section 437(3). 
54 Idem, section 437(4). 
55 Idem, section 438(2). 
56 Idem, section 438(5). 
57 Subject to applicable winding up rules. See idem, section 439(2)(b). 
58 Idem, section 439(3). 
59 Idem, section 440(1). 
60 Subject to applicable winding up rules. 
61 CAMA, section 440(2). 
62 Idem, sections 440(4), (5) and (6). 
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the court may confirm, reverse or modify any act or decision of the supervisor, give the supervisor 
directions or make such other orders as it deems fit.63  
 

3.2 Schemes of arrangement (or compromise) 
 
Schemes of arrangement (or compromise) generally refer to any change in the rights and 
liabilities of members, debenture holders or creditors of a company (or any class of each of these 
categories of corporate stakeholders) or in the regulation of a company, other than a change 
effected under any other provisions of CAMA or by the unanimous agreement of all parties 
affected by such change.64 
 
Schemes of arrangement (or compromise) may be deployed in achieving a compromise between 
a debtor company to be wound up and its creditors or a class of its creditors. In this respect, 
section 715(1) of CAMA provides that, if a compromise or arrangement is proposed between a 
debtor company and its creditors (or any class of its creditors), the debtor company, any of its 
creditors or its members may apply to the court for an order summoning a meeting of the 
creditors (or the relevant class of creditors) or members (or class of members) of the debtor 
company as the court may direct.65 
 
Every notice of the court-ordered meeting distributed to the relevant creditors or members is 
required to be accompanied by a statement explaining the effect of the proposed compromise, 
the material interests of any of the directors of the debtor company (whether as directors, 
members or creditors to the company), and the effect of such compromise on such directors’ 
interests to the extent such effect would be different from the effect on the interests of other 
stakeholders.66 
 
If, at such court-ordered meeting, not less than 75% in value of the shares of members, or of the 
interest of creditors, present and voting either in person or by proxy at the meeting agrees to the 
compromise, it may be referred to the Securities and Exchange Commission, which will in turn 
appoint inspectors to investigate the fairness or otherwise of the compromise and prepare a 
report for review by the court within a period of time set by the court.67  
 
If the court is satisfied as to the fairness of the compromise, it will sanction the compromise and 
the compromise will be binding on all the creditors (or the class of creditors) and the debtor 
company. This procedure may also be adopted by a debtor company already in the process of 
being wound up, and in such instance, the court-sanctioned compromise will be binding on the 
liquidator and contributories of the debtor company.68 

 
Generally, the board of a debtor company undertaking a scheme of arrangement remains in 
place, unless the debtor company is undertaking a scheme of arrangement with its creditors while 
being wound up. However, no winding up petition or enforcement action by a secured or 
unsecured creditor will be entertained against any debtor company or its assets, if the debtor 
company has commenced a scheme of arrangement (or compromise) with its creditors, for a 
period of 6 months after the debtor company files with the court, and provides a document 
setting out the terms to be proposed to creditors in such scheme, a statement of the debtor 
company’s affairs (including particulars of its assets, liabilities and creditors), a statement that the 
debtor company desires protection from a winding up process pending the completion of the 
scheme, and such other information as the court may require.69 A secured creditor may 
nonetheless apply for this moratorium to be discharged if the asset of the debtor company sought 
to be enforced by the creditor does not form part of the debtor company’s pool of assets to be 
considered under the scheme, or if the assets are perishable and may depreciate or dissipate 
before the end of the moratorium. The moratorium will also not apply if the secured creditor 

 
63 Idem, section 442(3). 
64 Idem, section 710. 
65 This application may also be filed by the liquidator of the debtor company. 
66 CAMA, section 716(1)(a). 
67 Idem, section 715(2). 
68 Idem, section 715(3). 
69   Idem, section 717(1). 
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enforces its security interest before receiving notice of the proposed scheme, or if the debtor 
company consents in writing to the secured creditor enforcing its rights during the moratorium.70 

 
Schemes of arrangement (or compromise) may thus be utilised as a means of avoiding insolvent 
winding up and as an alternative to the normal rules for the distribution of assets on winding up. A 
scheme of arrangement may also be employed to complete a sale of a debtor company’s 
business as a going concern or property in the course of a members’ voluntary winding up.71  
 

3.3 Receivership 
 
Generally, a receiver is a natural person,72 appointed by a holder of a charge or mortgage over 
the assets of a debtor company, to take custody of the property subject to the security interest; 
receive income from the property; in certain instances, manage the property; and, ultimately, 
realise the security. A receiver has the power to sell the property subject to the security interest 
and apply the proceeds of the sale in satisfaction of the underlying debt.  
 
A person appointed as a receiver of any property of a debtor company shall, subject to the rights 
of any secured creditors with priority, take possession of the property, but shall not have the 
power to carry on the business of the debtor company unless he or she is also appointed a 
manager over the property subject to the relevant security interest.73  
 
If appointed a manager over the whole or a substantial part of the debtor company’s property (in 
addition to any powers set out in the security documents pursuant to which she or he was 
appointed), the receiver will be entitled to exercise a raft of powers set out in the Eleventh 
Schedule of CAMA. These powers include the power to bring or defend any action in the name of, 
or on behalf of, the debtor company; the power to sell or otherwise dispose of the property of the 
debtor company by public auction or private contract; and the power to raise or borrow money 
and grant security over the property of the debtor company.74 
 

3.3.1 Appointment of a receiver 
 

Under Nigerian law, a receiver may be appointed out of court pursuant to the relevant security 
document or by the court. 
 
A receiver or manager may be appointed by the holder of a mortgage or charge pursuant to a 
power to make such an appointment in the relevant security document.75 A receiver appointed in 
this manner is deemed to be an agent of the holder of the security interest. However, if the 
receiver is also appointed a manager over the whole or any part of the undertaking of the debtor 
company, the receiver is deemed a fiduciary of the debtor company.  
 
The court may also appoint a receiver or a receiver and manager over the property or undertaking 
of a debtor company on the application of an interested person if the principal or any interest 
payments on a debt granted to a debtor company is in arrears or the security or property of the 
debtor company is in jeopardy.76 In this respect, CAMA permits a holder of a floating charge over 
the assets of a debtor company to apply to the court to have a receiver or manager appointed over 
the assets of the debtor company when the charge has not yet become enforceable, provided it is 
demonstrated that the security interest is in jeopardy. In such circumstances, the court must be 
satisfied that events have occurred or are about to occur which render it unreasonable, in the 
interests of the secured creditor, for the debtor company to retain the power to dispose of its 
assets.77 A receiver or manager of any property or undertaking of a debtor company appointed by 

 
70 Idem, section 717(2). 
71 Idem, section 714(1). 
72 As a matter of Nigerian law, a corporate entity cannot be appointed as a receiver. See idem, section 550. 
73 Idem, section 556(1). 
74 Idem, Eleventh Schedule. 
75 Idem, section 553(1); section 19(1)(iii) of the Conveyancing Act. 
76 CAMA, section 552(1). 
77 Idem, section 205(2). 
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the court is deemed an officer of the court,78 and not of the debtor company, and must act in 
accordance with the directions of the court.79  
 
A receiver who is appointed as a manager over the whole or any part of the undertaking of a 
debtor company is required to act in the best interests of the debtor company so as to preserve 
its assets, further its business and act as a careful and ordinarily skillful manager would act. In 
determining the “best interests” of the debtor company, a receiver manager is required to 
consider the interests of the debtor company’s employees and its members and shall give special 
but not exclusive consideration to the interests of the receiver’s appointee.80  
 
Generally, the appointment of a receiver suspends the powers of the directors of the debtor 
company or a liquidator (in a members’ voluntary winding up) to deal with the property subject to 
the security interest unless the receiver or manager is discharged or the security is realised.81 
 

3.3.2 AMCON receivership  
 
The Asset Management Corporation of Nigeria (AMCON) was established pursuant to section 
1(1) of the Asset Management Corporation of Nigeria Act 2010 (as amended) (AMCON Act)82 to, 
among other things, acquire eligible bank assets from eligible financial institutions83 and realise 
and dispose of such assets in accordance with the provisions of the aforementioned statute.84 
Eligible bank assets are essentially non-performing loans designated as such by the Central Bank 
of Nigeria.85  
 
Pursuant to section 48(1) of the AMCON Act, AMCON is empowered to act as or appoint a 
receiver (an AMCON receiver) for a debtor company whose assets have been charged, 
mortgaged or pledged as security for an eligible bank asset acquired by AMCON. An AMCON 
receiver is entitled to realise the assets of the debtor company and manage the affairs of the 
debtor company.86 
 
Receivership under the AMCON Act differs from receivership under CAMA as an AMCON 
receiver may exercise its powers over all of the assets and entire undertaking of the debtor 
company, even though only a part of the assets of the debtor company is subject to the security 
interest provided as security for the eligible bank asset.87 
 
An AMCON receiver may elect to manage the business and affairs of the debtor company, and, if 
it elects to do so, it is required to give notice to the public of such intention by publication in at 
least two newspapers with nationwide circulation.88  
 
In taking over management of the debtor company, an AMCON receiver is required to manage 
the debtor company upon the publication of the requisite notice, for the benefit of the debtor 
company and the debtor company’s creditors. An AMCON receiver stands as a fiduciary of the 
debtor company and its creditors and shall, in paying off any debts owed by the debtor company, 

 
78 In sanctioning the appointment of a receiver or manager, the court will have regard to what it considers 

right and proper in the interest of all the parties. See Intercontractors Nigeria Limited v UAC of Nigeria 
Limited (1988) LPELR-1521 (SC), p 33 per, Karibi-Whyte JSC; Viola v Anglo-American Cold Storage 
Company (1912) 2 Ch 305, p 311. 

79 CAMA, section 552(2). 
80 Idem, section 553(2). 
81 Idem, section 556(4). 
82 The AMCON Act 2010 has been amended three times – pursuant to the AMCON (Amendment No 1) Act 

2015, the AMCON (Amendment No 2) Act 2019, and the AMCON (Amendment No 13) Act 2021. 
83 “Eligible financial institutions” means banks duly licensed by the Central Bank of Nigeria to carry on the 

business of banking in Nigeria under the Banking and Other Financial Institutions Act 2020, including 
financial institutions that have had their licences revoked. See section 60 of the AMCON Act. 

84 AMCON Act, section 4(a), 5(a), (c). 
85 Idem, section 24. 
86 Idem, section 48(2) (as amended by the AMCON (Amendment No 2) Act 2019). 
87 Idem, section 48(3). 
88 Idem, section 48(4). 
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adhere to the priority rankings applicable during the winding up of the debtor company.89  
 
Once notice of an AMCON receiver’s intention to take over management of a debtor company is 
published, all existing judgments, claims and debt enforcement procedures are automatically 
suspended and unenforceable against the debtor company for a period of 1 year from the date of 
the publication of the notice (this period may be extended by an additional year on an ex parte 
application to the court).90 No other secured creditor is permitted to appoint or apply to appoint a 
receiver or liquidator over any asset of the debtor company or take any steps towards realising 
any security interest which it may hold over the assets of the debtor company during the 
aforementioned period.91  
 
The AMCON receiver is also required, within 90 days of publication of the notice, to prepare a 
detailed and comprehensive plan for the rehabilitation of the debtor company.92 Failure to 
prepare this plan results in the reactivation of all claims and debt enforcement proceedings 
suspended by the AMCON receiver’s election to take over management of the debtor company, 
and secured creditors will regain the right to take steps towards realising their security interests in 
relation to the assets of the debtor company.93 
 
Generally, an AMCON receiver managing the affairs of a debtor company is obliged to manage the 
debtor company’s affairs in the interest of the debtor company and its creditors, with the objective 
of securing the debtor company’s existence as a going concern or achieving a “better result” for 
the debtor company’s creditors than would be the case if the debtor company were to be wound 
up.94 In this respect, AMCON may, acting in consultation with other secured creditors of a debtor 
company, direct an AMCON receiver to appoint any advisory committee consisting of “persons 
with industry knowledge and expertise in the business being undertaken by the debtor company” 
to advise the AMCON receiver.95 
 
However, if an AMCON receiver determines that securing the debtor company’s existence as a 
going concern or achieving a “better result” for the debtor company’s creditors cannot be 
achieved, in addition to realising the assets of the debtor company for the purpose of making 
distributions to secured and preferential creditors, the AMCON receiver may, on behalf of the 
debtor company’s secured creditors, restructure the debtor company via a hive down. This would 
involve the transfer of the assets of the debtor company over which security interests (AMCON’s 
or otherwise) subsist, up to the value of the indebtedness of the debtor company to all its secured 
creditors, to a new company.96 
 
The AMCON receiver may operate or lease the transferred assets through this new entity or sell 
the new company as part of the hive down. However, the AMCON receiver shall not operate the 
new company for more than one year from the date of the transfer of the assets of the debtor 
company over which security interests exist without the unanimous approval of all the secured 
creditors of the debtor company.97 
 
The assets of the debtor company transferred to the new company shall be independently valued, 
and the new company will be deemed to be capitalised to the value of the debtor company’s 
assets transferred to the new company. Shares of the new company will be allotted among the 
debtor company’s secured creditors in proportion to the value of the assets of the debtor 
company over which they held security interests, taking into account the nature of the security 
interest and any other security interests that may be held by other secured creditors in the same 

 
89 Idem, section 48(6). 
90 This suspension does not extend to claims for wages, salaries and other entitlements of existing employees 

of the debtor company. See section 48(7). See also section 48(10).  
91 Idem, section 48(7)(b). 
92 Idem, section 48(8). 
93 Idem, section 48(9). 
94 Idem, section 48(11). 
95 Idem, section 48(16). 
96 Idem, section 48(12)(b).  
97 Ibid. 
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assets.98 The security interests of the debtor company’s various secured creditors are discharged 
following the allotment of shares in the new company to such creditors.99 

 
3.4 Administration 

 
A debtor company may also be placed in administration, with an administrator100 appointed to 
manage its affairs, business and property.101 In performing his or her functions, an administrator 
acts as an agent of the debtor company102 and is, in all cases (whether appointed in or out of 
court), considered an officer of the court.103  
 
An administrator is obliged to perform his or her functions as quickly and efficiently as is 
reasonably practicable,104 with the objective of:  
 
(a)  rescuing the debtor company, the whole or any part of its undertaking, as a going concern;  
 
(b)  achieving a better result for the debtor company’s creditors as a whole than would be likely if 

the debtor company were wound up without first being in administration; or  
 
(c)  realising property in order to make a distribution to one or more secured or preferential 

creditors.105  
 
However, the rescue of the debtor company is the administrator’s primary objective unless in his 
or her opinion that result is not reasonably practicable or a better result can be achieved for the 
debtor company’s creditors by pursuing the objective stated in (b) above.106  
 
Furthermore, if neither the rescue of the debtor company nor achieving a better result for the 
debtor company’s creditors as a whole is, in the opinion of the administrator, reasonably 
practicable, only then can the administrator begin realising property to make a distribution to one 
or more secured or preferential creditors, provided doing so does not unnecessarily harm the 
interests of creditors of the debtor company as a whole.107  
 
Generally, an administrator may be appointed by:  
 
(a)  an administration order;  
 
(b)  a holder of a qualifying floating charge (i.e. a charge that was floating at its creation);108 or  
 
(c)  the debtor company or its directors.109  
 

3.4.1 Administration by court order 
 
A debtor company, its directors,110 one or more of its creditors,111 the official receiver (or 

 
98 Idem, section 48(13).  
99  Idem, section 48(14).  
100 Only insolvency practitioners are qualified to act as administrators of debtor-companies. See CAMA, 

section 447(1) and Parts 3-6 of the Insolvency Regulations 2022 generally.  
101 Idem, section 549(1). 
102 Idem, section 506. 
103 Idem, section 446. 
104 Idem, section 446. 
105 Idem, section 444(1). 
106 Idem, section 444(4). 
107 Idem, section 444(5). 
108 Idem, section 549(1). 
109 Idem, section 443. 
110 The reference to “directors” extends to a majority of the directors of a debtor company. See idem, section 

543. 
111 “Creditors” includes prospective and contingent creditors. See idem, section 450(4). 
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combination of the foregoing persons), the liquidator112 or a supervisor of a CVA113 may file an 
application in court for an administration order (i.e. an order appointing a person as an 
administrator).114  
 
Upon filing an administration application, the applicant is required to promptly provide notice of 
the application to any court that has appointed a receiver and any person who has appointed a 
receiver in respect of the debtor company, any person who has, is or may be entitled to appoint a 
receiver in respect of the debtor company, and any person who is or may be entitled to appoint 
an administrator of the debtor company.115  
 
Generally, a court may make an administration order after hearing an administration application 
where the court is satisfied that the debtor company is or is likely to become unable to pay its 
debts and the administration order is likely to achieve the purpose of administration.116 In addition 
to a number of orders a court may make upon hearing an administration application (including 
making an administration order or dismissing the application), the court is at liberty to treat the 
administration application as a winding-up petition.117 The appointment of an administrator 
pursuant to an administration order takes effect at the time specified in the order or, if not 
specified, on the date of the order.118  
 

3.4.2 Administration out of court 
 
A debtor company,119 its directors120 and, subject to meeting certain qualifying requirements, a 
holder of a floating charge over the property of the debtor company, may appoint an administrator 
out of court.121 
 
For a holder of a floating charge to qualify to appoint an administrator of a debtor company (i.e. a 
qualifying floating chargee or QFC), the floating charge on which the appointment relies must be 
enforceable122 and the holder of the floating charge must hold: 
 
▪ one or more debentures of the debtor company secured by a floating charge which relates to 

the whole or substantially the whole of the debtor company’s property;  
 

▪ floating charges which together relate to the whole or substantially the whole of the debtor 
company’s property; or  
 

▪ charges and other forms of security which together relate to the whole or substantially the 
whole of the debtor company’s property and at least one of which is a floating charge.123 

 
In addition, the instrument that created the relevant floating charge must empower the holder of 
the floating charge to either:  
 

 
112 Idem, section 475(1). 
113 Idem, section 442(4). 
114 Idem, section 450(1). 
115 This notification requirement extends to any other persons as may be prescribed, presumably in 

administration rules made by the Chief Judge of the Federal High Court pursuant to CAMA. See idem, 
section 450(2). 

116 Idem, sections 448 and 449. However, in specific circumstances, the court may nonetheless make an 
administration order where it is not satisfied that the debtor company will be unable to pay its debts on 
the application of a holder of a qualifying floating charge. See idem, section 472(2). 

117 Idem, section 451(1)(e). 
118 Idem, section 451(2). 
119 Generally, where a petition for winding-up, or an administration application in respect of, a debtor 

company has been presented and is not yet disposed of, or a receiver of the debtor company is in office, 
the debtor company and its directors are prohibited from appointing an administrator out of court. See 
idem, section 462. 

120 Idem, section 459. 
121 Idem, section 452(1). 
122 Idem, section 454. 
123 Idem, section 452(3). 
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(a)  appoint an administrator of the debtor company;  
 
(b)  appoint a receiver; or  
 
(c)  state that the applicable sections of CAMA relating to out-of-court appointment of 

administrators by QFCs apply to the floating charge.124  
 
QFCs are precluded from appointing administrators unless written notice is given to the holder of 
a prior floating charge125 which would otherwise qualify as a QFC, or if the holder of the prior 
floating charge consented to the appointment in writing.126 In addition, if a provisional liquidator 
has been appointed, a QFC is prohibited from appointing an administrator.127 When an 
administrator is appointed out of court and the administration has a “cross-border element”, an 
application shall be made ex parte to the court for its approval.128  
 
Upon his or her appointment, the administrator is required to make a statement setting out 
proposals to achieve the purpose of administration, and these proposals may be proposals for a 
CVA or a scheme of arrangement (or compromise).129 Copies of the administrator’s statement 
must be delivered to the CAC and every member and creditor of the debtor company (of whose 
claim and address the administrator is aware) within 30 days of the debtor company’s entry into 
administration.130 
 
Other than in exceptional circumstances, the administrator is subsequently required to call a 
meeting of the debtor company’s creditors within 42 days after the debtor company’s entry into 
administration.131 The administrator is also required to summon an initial and subsequent 
creditors’ meeting if requested by the creditors of the debtor company whose debts amount to at 
least 10% of the total debt of the debtor company.132  
 
At the initial creditors’ meeting, the creditors may approve the administrator’s proposals without 
modification or with modifications if the administrator consents,133 or the creditors may reject the 
proposal(s). A creditors’ committee may also be established at a creditors’ meeting.134 The 
administrator is required to report any decision taken at the creditors’ meeting to the CAC and 
the court.135 If the administrator’s proposals are rejected at the creditors’ meeting, the court may 
make a number of orders including providing that the appointment of the administrator shall 
cease to have effect.136  
 
Generally, while a debtor company is in administration:  

 
▪ no resolution may be passed, or order made for the winding up of the debtor company;137  

 
124 Idem, section 452(2). 
125 A floating charge qualifies as a “prior floating charge” if it was created first or is to be treated with priority 

pursuant to a subordination agreement to which the holders of the floating charges in question are 
parties. See ibid section 453(2). 

126 Idem, section 453(1). 
127 Idem, section 454. In addition, QFCs are not permitted to appoint administrators if a receiver appointed 

in respect of a debtor company prior to the enactment of the CAMA remains in office. 
128 Idem, section 443(2). 
129 Idem, section 486(1). 
130 Idem, section 486(5). 
131 Idem, section 487(1). The creditors’ meeting may not be required where the administrator’s statement 

detailing his or her proposal(s) for administration includes a statement that the debtor company has 
sufficient property to enable each creditor of the debtor company to be paid in full, neither of the 
administration objectives of a rescue of the debtor company or achieving a better result for the debtor 
company’s creditors as a whole can be achieved, or the company has insufficient property to enable a 
distribution to be made to unsecured creditors other than by virtue of the provisions. See ibid section 489(1). 

132 Idem, sections 489(2) and 493. 
133 Idem, section 490(1). 
134 Idem, section 494(1). 
135 And such other persons as may be prescribed by law. See idem, section 490(2). 
136 Idem, section 492(2). 
137 Idem, section 479(2). This rule may not apply if a debtor company is being wound up on grounds of public 

interest or under special banking and financial services statutes. See idem, section 479(3). 
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▪ no steps may be taken to enforce security over the debtor company’s property, to repossess 
goods in the possession of the debtor company under a hire-purchase agreement, or to 
exercise a right of re-entry by a land owner/landlord in respect of property leased to the 
debtor company except with the consent of the administrator or permission of the court; and  

 
▪ no legal process, including legal proceedings, execution or distress, may be instituted or 

continued against the debtor company or its property,138 without the consent of the 
administrator or the permission of the court. 

 
A debtor company in administration or an officer of a debtor company shall not exercise 
management powers without the consent of the administrator.139 The administrator is also entitled 
to remove or appoint a director of the debtor company whether or not the appointment is to fill a 
vacancy.140 
 
The administrator may make distributions to the creditors of the debtor company;141 however, the 
administrator may not make distributions to unsecured and preferential creditors without 
permission from the court.142  
 
Generally, an administrator’s proposals must not include actions which:  
 
(a)  may affect the right of a secured creditor to enforce its security interests;  
 
(b)  would result in a preferential debt of the debtor company being paid other than with priority 

to non-preferential debts; or  
 
(c)  would result in one preferential creditor being paid a smaller proportion of its debts than 

another preferential creditor143 unless the consent of the relevant creditors has been obtained.144 
 
Furthermore, the administrator of a debtor company may dispose of or take action relating to 
property which is subject to a floating charge as if it were not subject to the charge.145 However, 
the holder of such floating charge will be entitled to the same priority over any replacement 
property acquired as a result of such disposal.146 Similarly, an administrator may, empowered by a 
court order, dispose of property which is subject to a security interest (other than a floating charge) 
as if it were not subject to such security interest.147 The court order authorising the disposal must, 
however, be subject to the condition that the net proceeds of the disposal and any additional 
money required to be added to the net proceeds, so as to produce the amount determined by the 
court as the market value of the property and shall be applied towards discharging the sums 
secured by the security interest.148 
 
Creditors of a debtor company are entitled to apply to the court for relief on the grounds that the 
administrator is acting, has acted or proposes to act unfairly as to harm their interests (alone or in 
common with other creditors),149 or if the administrator is not performing his or her functions as 
quickly and efficiently as is reasonably practicable.150 
 
An administrator’s appointment generally lasts for 1 year but may be extended for a period not 
exceeding 6 months, solely with the consent of:  

 
138 Idem, sections 480(1)–(4). 
139 Idem, section 501(1). 
140 Idem, section 498. 
141 Idem, section 502(1). 
142 Idem, section 502(3). 
143 Idem, section 510(1). 
144 Or the action envisaged forms part of a voluntary arrangement, a scheme of (arrangement and compromise) 

or cross-border merger. See idem, section 510(2). 
145 Idem, section 507(1). 
146 Idem, section 507(3). 
147 Idem, section 508(1). 
148 Idem, section 508(3). 
149 Idem, section 511(1). 
150 Idem, section 511(2). 
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(a)  each secured creditor of the debtor company;  
 
(b)  if the debtor company has unsecured debts, creditors whose debts amount to more than 50% 

of the debtor company’s unsecured debts;151 and  
 
(c)  if distributions will be made to preferential creditors, preferential creditors whose debts 

amount to more than 50% of the debtor company’s preferential debts.152  
 
An administrator’s appointment may also be extended by court order, for a period specified in 
the relevant order. 
 

4. Are insolvency (liquidation) proceedings available? If so, describe the types of insolvency 
(liquidation) proceedings that are available, including: 

 
(a)  Who can initiate the proceeding? 
 
(b) What are the criteria used for opening the proceeding? 
 
(c) Who are the main actors: court, administrator, liquidator, trustee, receiver, controller, 

representative of creditors, state representatives etc? 
 
(d) Does the debtor’s management remain in control of the business during the proceeding? 
 
(e) May contracts. leases and secured and unsecured debts be adjusted in the proceeding 

without affected creditor consent? 
 
(f) Is creditor consent required to effectuate insolvency (liquidation) proceedings? 
 
(g) Is shareholder consent required to effectuate a restructuring? 
 

4.1 Winding up 
 
Winding up (also referred to as liquidation) is a procedure by which the assets of a debtor company 
are realised and distributed to the debtor company’s creditors in satisfaction of its debts and in the 
order of priority stipulated by law. Winding up has been described as “a process whereby the life of 
a company is ended, and its property is administered for the benefit of its creditors and 
members”.153 Following the winding up process, the company stands dissolved. 
 
A company may undergo the winding up process under Nigerian law under circumstances where 
the company in question remains solvent and upon insolvency. A company may be wound up: 
 
▪ by the court; 
 
▪ voluntarily (either a creditor’s voluntary winding up or a members’ voluntary winding up); or 

 
▪ subject to the supervision of the court.154  

 
Generally, the property of a debtor company being wound up is applied in satisfaction of its 
liabilities pari passu and subject to certain preferential debts stipulated by statute (including taxes 
and wages and salaries). Unless the articles of association of the debtor company provide 
otherwise, the rest of the property shall be distributed among the members in accordance with 
their rights and interests in the debtor company.155  
 

 
151 Idem, sections 513 and 515(1). 
152 Idem, section 515(2). 
153 Ini Okon Udo Utuk v The Liquidator (Utuks Construction Marketing Co Limited) & Another (2009) LPELR-

4322 (CA), p 24, per Omokri JCA. 
154 CAMA, section 564(1). 
155 Idem, section 643. 
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4.2 Winding up by the court 
 
A company may be wound up by the court in a number of circumstances, including where: 
 
▪ the company has by a special resolution, i.e. a resolution of members (or a class of members) 

of a company passed by a majority representing not less than 75% of the total voting rights of 
the members who vote in person or by proxy, resolved that the company be wound up by the 
court;156  

 
▪ the company defaults in holding a statutory meeting or fails to deliver a statutory report to the 

CAC; 
 

▪ the company is unable to pay its debts;157 or 
 
▪ the court is of the opinion that it is just and equitable that the company should be wound up.158 

 
Only one of the grounds for winding up a Nigerian company by the court directly relates to the 
solvency of the company in question. Section 572 of CAMA provides that a company shall be 
deemed unable to pay its debts if: 

 
▪ a creditor, by assignment or otherwise to whom the debtor company is indebted in a sum to be 

determined by a regulation issued by the Commission,159 has served on the debtor company by 
leaving at its head office or registered office a demand under hand (i.e. a written, signed 
demand by the creditor not from its counsel)160 requiring the debtor company to pay the sum 
due, and the debtor company has for 3 weeks failed to pay the sum or secure or compound for 
it to the reasonable satisfaction of the creditor; 
 

▪ execution or other process issued on a judgment, act or any order of a court in favour of a 
creditor of the debtor company, is returned wholly or partly unsatisfied; or 

 
▪ the court, after taking into account any contingent or prospective liability of the debtor 

company is satisfied that the debtor company is unable to pay its debts.161  
 

In order to establish that a debtor company is unable to pay its debts:  
 
(a)  there must be an existing debt;  
 
(b)  the debt must be due; and  
 
(c)  the debtor company must be unable to pay the debt.162  
 
Any challenge to a petition for winding-up where the petition was filed on the grounds that the 
debtor company is unable to pay its debts must directly contest the existence of a debt, it being 
due or rest on the grounds that the debtor company is able to pay the debt in question.163 
 
Generally, a winding up petition may be presented by either: 

 
▪ the company;  
 

 
156 Idem, section 517(a). A company may also be wound up by the court if the number of members of the 

company drops below two (in the case of a company with more than one member) or the condition 
precedent to the operation of the company has ceased to exist. Idem, sections 517(c), (e). 

157 Idem, section 571(d). 
158 Idem, section 571(f). 
159  Section 572 of CAMA (as amended) by the Business Facilitation (Miscellaneous Provisions) Act 2022. 
160 Mobitel Limited v Main One Cable Company Limited (2018) LPELR-45305 (CA), pp 13–16, per Ogakwu JCA. 
161 CAMA, section 572. 
162 Air Via Limited v Oriental Airlines (2004) LPELR-272 (SC), per Uwais JSC, interpreting a section of previous 

company law statute in pari materia with section 572. 
163 See Air Via Limited v Oriental Airlines. 
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▪ a creditor (including a contingent or prospective creditor) and a trustee in bankruptcy to or a 
personal representative of such creditor;  

 
▪ the official receiver – usually the deputy chief registrar of the Nigerian Federal High Court or 

such other official appointed for this purpose by the Chief Judge of the Federal High Court;164  
 

▪ a contributory, including a trustee in bankruptcy to or a personal representative of such 
contributory – a contributory means a person liable to contribute to the assets of company in 
the event of its being wound up;165  

 
▪ the CAC in certain instances specified in CAMA;166  
 
▪ a supervisor of a CVA in respect of the debtor company;167 
 
▪ a receiver, if authorised to do so by the instrument under which she or he was appointed; or  
 
▪ any or all of these parties together or separately.168 
 
In circumstances where a winding-up petition is presented by a contingent or prospective creditor 
of a debtor company, the creditor shall provide sufficient security for costs and must establish a 
prima facie case for winding up before its application may be considered by the court.169 
 

4.2.1 Powers of the court in winding up proceedings 
 
The court is empowered, in hearing a winding up petition, to dismiss the petition, adjourn the 
hearing conditionally or unconditionally, or make an interim order or any order it thinks fit, but it is 
precluded from declining to make a winding up order on the grounds that the assets of the 
company have been mortgaged to an amount equal to or in excess of its assets or that the 
company has no assets.170  

 
4.2.2 Effect of commencing winding up proceedings 

 
In addition, where winding up proceedings have been commenced against a company, the 
company or a contributory may, before a winding up order is made, apply for an order staying any 
other proceedings pending against the company, and the court hearing such other proceedings 
may stay or restrain proceedings or refer the matter to the court hearing the winding up petition, if 
it deems fit.171 The disposition of the property of a company, including the transfer of shares or 
alteration of the status of its members, made after the commencement of winding up proceedings 
before the court shall be void.172 In addition, any attachment of, or execution against, the assets of 
a company after the commencement of winding up is void unless such proceedings relate to a 
fixed charge or other validly created and perfected security interest other than a floating charge.173 
 
Winding up is deemed to have commenced when a resolution is passed by the company for 
voluntary winding up or when the winding up petition is presented to the court.174 

 
 
 

 
164 CAMA, section 582(1). 
165 Idem, section 868. 
166 Idem, section 366. 
167 Idem, section 442(4). 
168 A winding-up petition may also be filed by the CAC if it appears from a report of an inspector appointed 

pursuant to ibid section 363 that it would be expedient and in the public interest for the company to be 
wound up. See idem, section 366. 

169 Idem, section 573(2)(c). 
170 Idem, section 574(1). 
171 Idem, section 575 
172 Idem, section 576. 
173 Idem, section 577. 
174 Idem, sections 578(1) and (2). 



 NIGERIA 
 
 

378 

4.2.3 Effect of a winding up order 
 
A winding-up order shall be filed with the CAC, and, once made, no proceedings may be 
commenced against the company except with the leave of the court.175 When the court has made 
a winding up order or appointed a provisional liquidator, a statement of the affairs of the 
company,176 and such other information as may be requested by the official receiver or otherwise 
prescribed, shall be submitted to the official receiver,177 unless the court orders otherwise.178  
 
As soon as practicable after the submission of the statement of affairs of the company (or if the 
court orders that no statement be prepared, after the winding up order), the official receiver is 
required to submit the following: a preliminary report as to the amount of the company’s capital 
issued, subscribed and paid up; if the company has failed, reasons as to the causes of the failure; 
and the estimated amount of the company’s asset and liabilities and whether further inquiry 
should be made into the formation or failure of the company.179  
 

4.2.4 Appointment of a liquidator 
 
The court may also appoint a liquidator (or liquidators) in winding up proceedings to perform 
such duties as the court may direct. Any such appointment made before a winding up order is 
made shall be provisional and the court may, in its order in such circumstances, restrict the 
powers of the liquidator.180  

 
If a provisional liquidator is not appointed by the court, the official receiver shall act in that capacity 
and in this respect, shall summon a meeting of creditors and contributories of the company for the 
purpose of determining whether an application should be made to the court for the appointment 
of a liquidator in place of the official receiver.181 In making this application, the creditors and 
contributories may also separately determine if a committee of inspection should be appointed.182  
 
A committee of inspection is usually made up of creditors and contributories of the company 
holding general powers of attorney from creditors or contributories in such proportion as may be 
determined by the contributories and the creditors, or in the case of a difference of determinations, 
by the court. The Committee provides directions to the liquidator with respect to the management 
and distribution of the company’s estate.183 
 

4.2.5 Powers of a liquidator  
 
Once a liquidator is appointed, all the powers of the board of the company shall cease except in 
so far as the court may otherwise direct.184  Where a company is being wound up by the court, the 
court may, on the application of the liquidator, direct that all or any property belonging to the 
company shall vest in the liquidator. The liquidator shall then be entitled to bring or defend any 
action which relates to such property or which is required to complete the winding up of the 
company and recover its property.185  

 
175 Idem, section 580. 
176 The statement of affairs is required to show the company’s assets, debts and liabilities; the names, 

addresses and occupations of its creditors; the securities held by such creditors; the dates those securities 
were given; the list of members and list of charges. It shall be submitted by one or more directors and the 
company secretary. See idem, section 583(2). 

177 Within 14 days from the date of the winding-up order or the date of the appointment of the provisional 
liquidator or such extended time as the official receiver or the court may appoint. See idem, section 
583(3) and (8). 

178 Idem, sections 583(1) and (2). 
179 Idem, section 584(1). 
180  Idem, sections 585(1) and (2). 
181  Idem, section 585(3)(c).  
182  Idem, section 596(1). 
183  Idem, section 590. The CAC may exercise the powers of the committee of inspection where a committee 

of inspection has not been appointed. See section 598 of CAMA. 
184  Idem, section 585(9) of CAMA; Nigeria Deposit Insurance Corporation vs. Financial Merchant Bank 

Limited (1997) LPELR-2001 (SC). 
185  Sections 586 and 587 of CAMA. 
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Furthermore, section 588(1) of CAMA provides that a liquidator in a winding up by the court shall, 
with the sanction of the court (or the committee of inspection), pay any class of creditors in full, carry 
on the business of the company to the extent beneficial for its winding up, or make any compromise 
with the company’s creditors. More generally, a liquidator in a winding up by the court is 
empowered to sell the property of the company; prove rank and claim in the bankruptcy or 
insolvency of a contributory or raise financing on the security of the company’s assets as required.186  
 
Subject to the provisions of CAMA, a liquidator is entitled to use his or her discretion in exercising 
his or her powers and managing the estate of the company and its distribution. The liquidator 
shall have due regard to the directions provided by resolutions of the company’s creditors and 
contributories in general meetings or by the committee of inspection (the former will prevail in the 
event of a conflict), and may ascertain the wishes of the company’s contributories and creditors by 
summoning general meetings at such times as may have been directed at the meeting where the 
liquidator was appointed (in the case of a voluntary winding up) or when requested in writing by 
one-tenth of the value of the (claims) of the creditors or contributories of the company.187 

 
4.2.6 Release of the liquidator 

 
Where the liquidator of a company being wound up by the court has realised all the property of 
the company and made final distributions (if any) to the creditors, adjusted the rights of the 
contributories and made a final return (if any) to the contributories, the Commission will, on the 
application of the liquidator, cause a report on the accounts of the liquidator to be prepared.188 
 
The CAC will consider any such report and objections that may be made against the release of the 
liquidator and may grant or withhold the release of the liquidator subject to an appeal to the 
court.189 If the release of a liquidator is withheld, the court may, on the application of any creditor, 
contributory, or person interested, make such order as it deems just, charging the liquidator with 
the consequences of any act or default which he or she may have done or made contrary to his or 
her duties.190 An order of the CAC releasing the liquidator will discharge the liquidator from all 
liability in respect of any act or default in the administration of the affairs of the company. Any 
such order may nonetheless be revoked if it is established that such order was obtained by fraud, 
suppression or concealment of any material fact.191 

 
4.3 Voluntary winding up 

 
A company may be wound up voluntarily in circumstances where the company remains solvent: 

 
▪ if any period fixed for the duration of the company’s existence by its articles of association has 

elapsed; 
 

▪ upon the occurrence of an event which its articles of association state should trigger the 
dissolution of the company; or 

 
▪ if the company has, in a general meeting, passed a special resolution that the company be 

wound up voluntarily.192 
 

If a company passes a special resolution to be wound up voluntarily, it shall, within 14 days of 
passing the resolution, give notice of the resolution by advertisement in two daily newspapers (or 
the Federal Government Gazette) and to the CAC.193 A voluntary winding up is deemed to have 

 
186  Idem, section 588(2). 
187  Idem, section 590. 
188  Idem, section 594(1). 
189  Idem, section 594(2). 
190  Idem, section 594(3). 
191  Idem, section 594(4). 
192 Idem, section 620(1). 
193 Idem, section 621(1). 
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commenced on the date the company passes the special resolution that the company be wound 
up.194  
 
Once the resolution is passed, the company shall not carry on its business except to the extent 
required for the beneficial winding up of its affairs; although, the corporate powers of the 
company shall continue until dissolution, and any transfer of shares (made without the sanction of 
the company’s liquidator) and any alteration of the status of the members of the company will be 
void.195  
 

4.3.1 Creditors’ voluntary winding up and members’ voluntary winding-up 
 
Prior to passing a special resolution to wind up a company, the company’s directors are required 
to make a statutory declaration that they have made a full inquiry into the affairs of the company 
and, having done so, they believe the company will be able to pay its debts in full within such 
period not exceeding 12 months from the commencement of winding up.196  
 
The declaration must include a statement of the company’s assets and liabilities197 and must be 
made within 5 weeks immediately preceding the date the special resolution is passed to 
voluntarily wind up the company and must be registered with the CAC.198 Where this statutory 
declaration is made by the company’s directors, the winding up process is considered a 
members’ voluntary winding up. In cases where the statutory declaration is not made, the winding 
up process is described as a creditors’ voluntary winding up.  
 
In addition to the general meeting of the debtor company at which the special resolution is 
passed for the debtor company to be wound up, with respect to a creditors’ voluntary winding up, 
the debtor company must also summon a meeting of its creditors for the same day or the days 
following the general meeting.199 A liquidator is also required to summon a creditors’ meeting if 
at any time he or she is of the opinion that the company will not be able to pay its debts in full 
within the period stated in the directors’ statutory declaration.200 At the creditors’ meeting, the 
directors are required to present a full statement of the position of the debtor company’s affairs 
together with a list of creditors and the estimated amount of their claims.201 
 
The debtor company and the creditors may nominate one or more liquidators to wind up and 
distribute the assets of the debtor company.202 Upon the appointment of such liquidator(s), the 
powers of the board of the debtor company cease except in so far as the committee of inspection203 
(if one is appointed) or the creditors permit the continuance of such powers.204 Where the creditors 
and the members nominate different persons to act as liquidator, the creditors’ nominee(s) shall be 
appointed.205 In a members’ voluntary winding up, all the powers of directors shall cease except in 
so far as the company, in a general meeting, sanctions the continuance of such powers.206 
 
When the affairs of the debtor company207 have been fully wound up, the liquidator shall prepare 

 
194 Idem, section 622. 
195 Idem, sections 623 and 624. 
196 Idem, section 625(1). 
197 Assets and liabilities of the debtor company as at the latest practical date before making the declaration. 
198 CAMA, section 625(2). 
199 Idem, section 635(1). 
200 Idem, section 629(1). 
201 Idem, section 635(3). 
202 Idem, section 636(1). 
203 The committee of inspection is usually made up of creditors’ representatives and representatives of the 

members of the company. 
204 CAMA, section 636(2). 
205 In the case where different persons are nominated, any director, member or creditor of the company 

may, within seven days after the date on which the nomination was made by the creditors, apply to the 
court for an order directing that the persons nominated as liquidator by the company shall be liquidator 
instead of or jointly with the person nominated by the creditors, or appointing some other person to be 
liquidator instead of the person appointed by the creditors. See idem, section 636(1). 

206 Idem, section 627(2). 
207 The liquidator is required to summon a meeting at the end of each year of liquidation to account for the 

conduct of the winding-up process during the preceding year. See idem, sections 630 and 640(1). 
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an account of the winding up process and present the same to the debtor company at a general 
meeting208 and, in the case of a creditors’ voluntary winding up, at a meeting of the creditors.209 
The final accounts / records may then be sent to the CAC for registration.210 From 3 months 
following registration, the debtor company stands dissolved.211  
 

4.4 Winding up subject to the supervision of the court 
 
The voluntary winding up of a company does not prevent any creditor or contributory from filing a 
petition to the court to have the winding up process supervised by the court.212 

 
5. Could the granting of a security right or interest to a specific creditor be voided or be deemed 

a preferential treatment prejudicing the rights of the debtor or third parties? What are the 
grounds upon which the security right or interest can be challenged? 

 
The grant of a security interest to a creditor may be challenged and declared invalid on the 
grounds explained in the following subsections. 
 

5.1 Hardening period 
 
A security interest over the property of a debtor company created by way of a floating charge may 
be deemed invalid if it is created within 3 months of the commencement of the winding-up of 
such debtor company, unless it is proved that the debtor company was solvent immediately prior 
to the creation of the charge. This 3-month period is referred to as the “hardening period”.213 
However, such floating charge may be valid to the extent of any amount of cash paid to the 
debtor company at the time of, after the creation of, or in consideration for, the creation of the 
charge and any interest on that amount.214  
 

5.2 Fraudulent preference 
 
Where a debtor company, during the 3 months prior to the onset of insolvency,215 does anything 
or procures anything which has the effect of putting one of its creditors (or a surety or guarantor) 
at an undue advantage and intended to produce that effect, the act shall be deemed a preference 
and thus invalid.216 Likewise, the conveyance of a debtor company’s property to trustees for the 
benefit of all of its creditors, in furtherance of the preference, will also be void.217 
 

5.3 Transaction at an undervalue 
 

Section 659 of CAMA empowers a liquidator or administrator to apply to a court to set aside a 
transaction that is undervalued and entered into by a company that is in administration or 
liquidation. A transaction is deemed to be undervalued where the debtor company makes a gift 
and receives no consideration, or the debtor company enters into a transaction with a creditor for 
consideration, the value of which (in money or money’s worth) is significantly less than the value (in 
money or money’s worth) of the consideration provided by the company. If such a transaction 
occurred within the “relevant time”, generally 2 years before the onset of insolvency, the court may 
issue any order it considers appropriate to restore the company’s position as if the transaction had 
not occurred. 
 
However, the court will not intervene if the company can show that the transaction was entered 

 
208 Idem, section 632(1). 
209 Idem, section 641(1). 
210 Idem, section 633(4). 
211 Idem, section 614(4). 
212 Idem, section 649. 
213 This generally applies to companies being wound up and companies in administration. See idem, section 

658(8)(a). 
214 Idem, section 662. 
215 This period may stretch to two years for preferences granted to persons connected to the debtor 

company (other than its employees). See idem, section 658(6) of CAMA as amended. 
216 Idem, sections 658(1) and (2). 
217 Idem, sections 658(5) and (2). 
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into in good faith and for the purpose of carrying on the company’s business; and at the time of 
granting the security, there were reasonable grounds for believing that the transaction would 
benefit the debtor company.  

 
6. What are the relative priorities in distributions among creditors and shareholders of the 

debtor during a pre-insolvency or insolvency proceeding? 
 
6.1 Unsecured creditors 

 
The pari passu principle applies to the distribution of a debtor company’s property during the 
winding-up process under Nigerian law. As earlier indicated, by section 643 of CAMA, the 
property of a company being wound up must be applied in satisfaction of its liabilities pari passu 
and is subject to certain preferential debts specified by statute (including taxes, wages and 
salaries). Unless the articles of association of the debtor company provide otherwise, the rest of 
the property shall be distributed among the members in accordance with their rights and 
interests in the debtor company. Put simply, the pari passu principle allows creditors of a debtor 
company to share in the pool of the debtor company’s assets available for distribution in 
accordance with the size of their admitted claims.218 

 
Section 656 of CAMA extends the principles applicable to bankruptcy (of natural persons and 
firms) under the Bankruptcy Act, 1979 to the respective rights of secured and unsecured 
creditors. This includes insolvency set off, permitting mutual credits between a creditor and a 
debtor company, with any sum due from one party set off against the other. Only the balance of 
the amounts owed is provable in winding-up or paid to the liquidator as part of the assets of the 
debtor company.219 However, this shall not affect the power of any secured creditor to realise or 
otherwise deal with its security interest during the winding up of an insolvent Nigerian company. 
 

6.2 Secured creditors 
 
The pari passu principle expressed in section 656 of CAMA does not extend to the interests of 
secured creditors and the interests of unpaid sellers that have reserved title to the goods. 
 
In general, if provided equities are equal, a security interest ranks ahead of any security interests 
created later in time. As between a legal security interest and an equitable security interest, the 
legal security interest would generally rank ahead of the equitable security interest, even in 
circumstances where the legal security interest is later in time. As between, a fixed charge and a 
floating charge, a fixed charge will have priority over a floating charge affecting any property of 
the debtor company being wound up, unless the terms of the floating charge prohibited the grant 
of any later charge with priority over the floating charge, and such subsequent chargee had 
notice of the prohibition at the time the charge was granted.220 The holder of a later charge is 
deemed to have notice of such prohibition if a notice indicating the existence of the prohibition is 
registered with the Commission. 
 
A term in an instrument creating a floating charge prohibiting the creation of a later charge with 
priority over the floating charge is referred to as a negative pledge. A negative pledge does not, 
in principle, confer priority on the holder of the floating charge, but a breach of the covenant may 
provide the holder of the security interest with grounds to enforce its security interest. 
 
Furthermore, pursuant to section 222 of CAMA, charges or mortgages created over certain assets 
of a debtor company must be registered with the CAC within 90 days of the date of the creation 
of the charge or mortgage221 to be effective against a liquidator or any other creditor of a debtor 
company.222  

 
218 See Captain Tito Omaghoni (JP) & Others v Nigeria Airways Limited (in Liquidation) & Others (2006) 

LPELR-7609 (CA), p 21, per Rhodes Vivour JCA. 
219 See section 33 of the Bankruptcy Act 1979. 
220 Section 204 of CAMA. 
221 Idem, section 222(1). 
222 Idem, section 222(1) does not apply to security financial collateral arrangements or any charge created or 

otherwise arising under a security financial collateral arrangement. See sections 222(13) and (14).  
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These charges include mortgages and charges over a company’s uncalled share capital, land, 
book debts, ships or aircraft, and floating charges over the undertaking or property of a debtor 
company. While this registration requirement is a perfection formality conceptually, and thus 
does not itself confer priority on a holder of a security interest, the stipulation in section 222 of 
CAMA that an unregistered charge registrable under section 222 of CAMA will be void against 
“any creditor” raises some doubt as to the existence of a valid security interest in such 
circumstances. The unregistered security interest would, in all events, remain enforceable against 
the debtor company. 
 
Furthermore, where two security interests of the same type are registrable under section 222 of 
CAMA and are both registered thereunder, priority will be accorded based on the date of the 
creation of the security interest and not the date the security interest was registered. Section 
657(6) of CAMA provides that a fixed charge is deemed to have “priority” over other debts of the 
debtor company, including preferential debts. 
 

6.3 Preferential debts 
 
As a matter of statute, certain debts must be paid immediately and have priority over all other 
unsecured debts if the assets of the debtor company are sufficient to discharge them, subject to 
the retention of funds required to meet the costs and expenses of the winding up process.223 
These debts include, but are not limited to, local rates and charges, assessed property and 
income taxes, and wages and salaries in respect of services rendered to the debtor company.224  
 
These debts rank equally and are required to be paid in full unless the assets of the debtor 
company are insufficient; otherwise, such debts should be settled in equal proportions. To the 
extent the general pool of assets available for distribution to unsecured creditors is not sufficient 
to discharge them, these preferential debts are accorded priority over any claims of holders of 
debentures secured by a floating charge and paid out of any property subject to such floating 
charge.225 
 

6.4 Movable property and special property 
 
In relation to security interests created over movable property, the Secured Transactions in 
Movable Assets Act 2017 (STMA Act)226 applies to all security interests in movable assets created 
by an agreement that secures the payment or the performance of an obligation. The statute 
provides for the registration of financing statements embodying the grant of a security interest 
over movable property with the National Collateral Registry warehoused with the Central Bank of 
Nigeria. Section 23 of the STMA Act states that priority between perfected interests in the same 
assets shall be determined by the order of registration with the National Collateral Registry, and 
this priority extends to the proceeds derived from such property.227  
 
Similarly, under article 29 of the Cape Town Convention,228 a registered interest has priority over 
any interest subsequently registered and over an unregistered interest (regardless of the time of 
its creation).  

 
6.5 Netting arrangements 

 
The provisions of netting agreements (including any margin, collateral, or security arrangement 
forming part of a netting agreement) which provide for the determination of a net balance of the 
close-out values calculated in respect of accelerated or terminated payment, delivery obligations 
or entitlements under qualified financial contracts (principally derivative contracts) are generally 

 
223 Idem, section 657(5). 
224 Idem, section 657; section 36(1) of the Bankruptcy Act, 1979. 
225 CAMA, section 657(4). 
226 Act No 3 of 2017. 
227 STMA Act, section 24(1). 
228 Convention on International Interest in Mobile Equipment on Matters Specific to Aircraft Equipment. See 

Section 50(2) of the Civil Aviation Act 2022 which domesticates the provisions of the convention. 
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enforceable and may not be avoided by the actions of liquidators or due to insolvency 
proceedings.229  
 
Any power of the liquidator to assume or repudiate individual contracts or transactions will not 
prevent the termination, liquidation or acceleration of such payment, delivery obligations or 
entitlements and applies (if at all) only to the net amount due in respect of such qualified financial 
contracts. Furthermore, a liquidator of a debtor company may not avoid any transfer, substitution 
or exchange of cash, collateral or any other interests under or in connection with a netting 
agreement from the debtor company to its counterparty under the netting arrangement, unless 
there is clear and convincing evidence that its counterparty made such transfer and incurred such 
obligation with the intent to defraud, delay or hinder any subsequent creditor of the debtor 
company.230 

 
6.6 AMCON as a secured creditor 

 
Pursuant to the AMCON Act, AMCON enjoys certain special statutory rights as a secured creditor 
to a debtor company.231 Upon the acquisition of an eligible bank asset, AMCON is vested with, 
and acquires legal title to, the eligible bank assets and any assets or property --tangible or 
intangible --belonging to, traced to, and in which the debtor company has an interest in, whether 
or not such assets or property is used as security for the eligible bank asset.232 For instance, if an 
eligible bank asset was originally secured by an equitable mortgage, its transfer to AMCON 
would result in the automatic conversion of the equitable mortgage to a legal mortgage.  
 
Furthermore, AMCON becomes immediately vested with the power, to the exclusion of all other 
secured creditors, to take possession of, manage, foreclose, sell, transfer, assign or otherwise 
dispose of the debtor company’s asset subject to AMCON’s security interest, in full or partial 
satisfaction of the debt represented by the eligible bank asset, notwithstanding that its security 
interest in such asset is merely equitable.233 

 
Section 34(2) of the AMCON Act states that the vesting of an eligible bank asset in AMCON or its 
exercise of the foregoing rights takes effect notwithstanding the pendency of an action before the 
courts with respect to the eligible bank asset. Indeed, section 34(6) of the AMCON Act prohibits 
the grant of any preservative, interim, interlocutory, perpetual or similar order against AMCON in 
any court action relating to AMCON’s exercise of any of the rights identified above, including its 
right to a “higher” form of security interest than was initially granted by the debtor company. The 
remedy of a claimant in any such action is limited to monetary compensation. 
 
The AMCON Act provides that the proceeds of the exercise of the powers mentioned above 
must, first, be used to pay any secured creditor with a valid prior ranking interest in the relevant 
asset and, next, pro rata with other secured creditors that rank equally with AMCON in view of 
AMCON’s acquisition of the eligible bank asset.234 The statute effectively disrupts the priority of 
existing security interests upon AMCON’s subsequent acquisition of a debt and any security 
interests created by a debtor company to secure that debt obligation for AMCON’s benefit. 
 
However, AMCON shall, without prejudice to the rights of other secured creditors with security 
interests in the asset(s) of a debtor company which rank prior to or equally with AMCON’s security 
interest (as recharacterised by statute), be paid out of the proceeds of any realisation or receipts 
of the management of such assets.235 

 
 
 

 
229 CAMA, section 721(1). 
230 Idem, section 721(6). 
231 See our discussion on AMCON receiverships above. 
232 See section 34(1)(a) of the AMCON Act (as amended by the AMCON (Amendment No 13) Act 2021). 
233 See section 34(1)(b) of the AMCON Act (as amended by the AMCON (Amendment No 13) Act 2021). 
234 Idem, section 34(1)(d). 
235 Idem, section 34(1)(c)(i). 
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7. How can secured creditors protect their interests in collateral during a pre-insolvency or 
insolvency proceeding?  

 
In general, creditors can protect their security interests by ensuring the valid creation and 
perfection of such interests prior to the onset of insolvency. Secured creditors may protect their 
position in the event of a debtor company’s insolvency by complying with applicable perfection 
formalities including: 

 
▪ stamping the instrument creating the relevant security interest or right at the Federal Inland 

Revenue Service;236 
 

▪ obtaining the consent of the State Governor (and registration at the relevant lands’ registry) in 
relation to security interests granted over land;237 

 
▪ registration of a charge or mortgage with the CAC if such mortgage or charge is registrable 

pursuant to section 222 of CAMA; and 
 

▪ complying with other special registration requirements in creating security interests over 
certain special assets including ships, aircraft and movable property.  

 
In addition, creditors with security interests over movable property should endeavour to have 
their security documents registered with the National Collateral Registry established pursuant to 
section 10(1) of the STMA Act. Under this statute, a security interest will have the same priority in 
respect of all secured obligations, whether existing or future.238 Furthermore, a creditor with a 
security interest registered under the STMA Act may enter into an agreement to subordinate its 
security interest in favour of another creditor.239  
 
Likewise, creditors to a debtor company may agree (under a subordination agreement) to vary 
the order of priority of or subordinate their security interests to those of other creditors. 
 

8. Can the rights of a creditor against a non-debtor guarantor be affected in a proceeding of 
the primary obligor? 

 
The rights of creditors against non-debtor guarantors are generally not affected by the insolvency 
of the debtor company. However, the terms of the contract of guarantee between the creditor 
and the non-debtor guarantor may operate to affect the rights of such a creditor in the insolvency 
of the debtor company. Also, the rights of a creditor may be affected in a proceeding of the 
primary obligor where the guarantee fails or is rendered invalid by law.  

 
9. What happens to secured creditors who have not complied with all the required processes 

for protecting their secured rights? 
 

Generally, compliance with relevant security attachment and perfection formalities under Nigerian 
law ensures creditors obtain security interests that “fasten” to the relevant asset or group of assets, 
are enforceable against the relevant debtor company (attachment), and, in respect of which, third 
parties have or are deemed to have notice (perfection).  
 
Creditors that fail to comply with these formalities lose the preference they would otherwise have 
obtained over other secured and unsecured creditors or are left with void or otherwise invalid 
security interests (please refer to the discussion on the creation of various forms of security interests 
in section 1 above). 
 

 
236  Once the Nigeria Revenue Service (Establishment) Act, 2025 comes into effect on 1 January 2026, the 

Federal Inland Revenue Service will be rebranded as the Nigerian Revenue Service, which will, from that 
date, be the centralised body for tax administration in Nigeria. 

237  With respect to land in certain rural areas, the consent of the chairman of the local government may be 
required. 

238 Section 24(2) of the SMTMA Act. 
239 Idem, section 26(2). 
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In particular, failure to comply with perfection formalities may result in: purported legal security 
interests being rendered equitable security interests capable of being overreached by third party 
purchasers for value without notice; certain security interests being unenforceable against specific 
classes of persons (other than the debtor company); the relevant creditor losing its priority over 
other secured creditors; and, in some cases, the creditor being rendered an unsecured creditor. 
For instance: 
 
▪ a debtor company’s purported creation of a legal mortgage in favour of a creditor without the 

satisfaction of relevant perfection formalities may result in the creation of an equitable mortgage;  
 
▪ security interests that are otherwise registrable under section 222 of CAMA and are not 

registered would be void against the debtor company’s liquidator and the debtor company’s 
creditors; and 

 
▪ registrable security interests created over special classes of assets such as aircraft, that are not 

registered, may not be afforded priority. For example, by article 29 of the Cape Town 
Convention,240 a registered interest has priority over any unregistered interest (regardless of 
the time of its creation).  

 
10. During a pre-insolvency or insolvency proceeding, is the secured party permitted to 

foreclose or take other enforcement actions against the collateral? Does this stay apply to 
all claims against the debtor? Can the stay be challenged? If so, how?  

 
Generally, prior to the commencement of the winding-up of a debtor company, a secured 
creditor may be entitled to foreclose or take enforcement action, provided that another secured 
creditor with priority has not commenced enforcement proceedings with respect to the asset or 
class of assets covered by the first creditor’s security interest.  
 
Secured creditors are thus mostly unaffected by the winding-up process and may pull the assets 
of the debtor company subject to their security interests from the pool of the debtor company’s 
assets available for distribution for the purpose of realising their security interests.241 Indeed, while 
any attachment of, or execution against the assets of a company after the commencement of 
winding up is void, this prohibition does not extend to proceedings relating to fixed charges or 
other validly created and perfected security interests other than floating charges.242  
 
However, a few limitations to enforcement actions during pre-insolvency and insolvency 
proceedings exist under Nigerian law. Where winding up proceedings have been commenced 
against a debtor company, the debtor company or a contributory may, before a winding-up order 
is made, apply for an order staying any other proceedings pending against the debtor company 
(including any enforcement processes initiated before the courts), and the court hearing such 
other proceedings may stay or refer the matter to the court hearing the winding up petition.243  

 
Also, as noted above, a debtor company may secure a moratorium of 6 months with respect to 
any winding up petitions or enforcement actions, where it has commenced a scheme of 
arrangement (or compromise) with its creditors and files a document setting out the terms to be 
proposed to creditors in such scheme of arrangement (or compromise) and other prescribed 
information with the court.244 This moratorium may be discharged by a secured creditor on a 
number of grounds, including that the asset of the debtor company sought to be enforced by the 
creditor does not form part of the debtor company’s pool of assets to be considered under the 
scheme of arrangement (or compromise).245 
 

 
240  The provisions of the Cape Town Convention are domesticated in Nigeria. See Section 50(2) of the Civil 

Aviation Act, 2022. 
241 Any surplus of the realisation of a security interest over a debtor company’s asset(s) must be paid to the 

liquidator. 
242 Section 577 of CAMA. 
243 Idem, section 575. 
244 Idem, section 717(1). 
245 Idem, section 717(2)(a). 
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Relatedly, if a creditor levies execution against any assets of a debtor company and the debtor 
company is subsequently wound up, the creditor shall not be entitled to retain the benefit of the 
execution against the liquidator unless the creditor has completed the execution before the 
commencement of winding up.246 But, the rights of the liquidator in this respect may be set aside by 
the court in favour of the creditor to such extent and subject to such terms as the court thinks fit.247  
 
Furthermore, a security enforcement process / action may be impacted by a subsisting AMCON 
receivership. As noted above, once notice of an AMCON receiver’s intention to take over 
management of a debtor company is published, all existing judgments, debt enforcement 
procedures and claims shall be automatically suspended and unenforceable against the debtor 
company for 1 year from the date of publication of the notice.248 
 

11. Can collateral in which a secured party has an interest be used by the debtor or sold during 
a case without the consent of the secured party? If collateral may be sold without the 
secured party’s consent, may it be sold “free and clear” of the liens of the secured party? 
Are there specific rules regarding the debtor’s use of “cash collateral” as opposed to other 
types of collateral?  
 
For any form of security interest created under Nigerian law for which possession of the asset in 
question is granted to the secured creditor, the consent of the creditor would generally be 
required for the debtor company to sell and transfer possession of the asset to a third party.  
 
Generally, assets subject to any form of fixed security interest (e.g. a legal mortgage) may not be 
sold “free and clear” of the subsisting security interest without the consent of the secured creditor 
and, if the debtor company sells the asset without the consent of the secured creditor, the security 
interest would carry through into the proceeds of the asset sold. While, conceptually, equitable 
security interests may be overreached by the transfer of the underlying asset to a bona fide third-
party purchaser for value without notice of the security interest, applicable perfection formalities 
(particularly registration under section 222 of CAMA) render this of minimal significance as third-
party purchasers are, more often than not, deemed to have notice of registered equitable interest 
over a debtor company’s assets.  
 
On the other hand, a debtor company is generally entitled (if permitted by the terms of the 
instrument creating the security interest) to transfer any asset (part of a class of assets) subject to a 
floating security interest, free of the security interest at any time prior to the crystallisation of the 
floating security interest. This is because, as a matter of law, the security interest is not deemed to 
have “attached” to the relevant asset or assets until the occurrence of a crystallisation event 
(please refer to the discussions above on crystallisation, section 1.4, and disposal of assets subject 
to different forms of security interests during administration, section 3.4). 

 
12. During the course of a pre-insolvency and insolvency proceeding, can additional liens on a 

secured creditor’s collateral be granted to a third party in violation of the contractual 
arrangements between the debtor and the secured creditor?  

 
This may constitute a breach of a negative pledge, if one exists in the relevant security instrument, 
which would entitle the creditor to maintain an action in damages against the debtor company. 
Likewise, it may constitute a breach of a term prohibiting the creation of subsequent security 
interests over the secured assets, which may provide grounds for the creditor to enforce its 
security interest.  
 
A fixed charge created over an asset in breach of a negative pledge under an instrument creating 
a subsisting floating charge over that asset shall not have priority over such floating charge if the 
subsequent creditor (i.e. the beneficiary of the fixed charge) had notice of the negative pledge. A 
debtor company is also precluded from dealing with or creating further security interests over 

 
246 Idem, section 666(1). 
247 Idem, section 666(1)(c). 
248 This suspension does not extend to the claims for wages, salaries and other entitlements of existing 

employees of the debtor company. See section 48(7) of the AMCON Act (as amended by the AMCON 
(Amendment No 2) Act, 2019). See also section 48(10). 
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assets subject to a creditor’s security interest if such creditor has enforced its security interest.  
 
The risk of security interests created in the course of enforcement and pre-insolvency 
proceedings being deemed a preference – or in the case of a floating charge, being created 
during the hardening period – discourages creditors from creating additional security interests in 
such circumstances. 

 
13. What distribution will a secured creditor receive in a pre-insolvency proceeding if a company 

is successfully reorganised?  
 

A reorganisation may be achieved under Nigerian law via schemes of arrangement (and 
compromise). As earlier noted, schemes of arrangement (and compromise) result in a change in the 
rights and liabilities of members, debenture holders or creditors of a company, or in the regulation 
of a company. Schemes of arrangement (or compromise) can be used to avoid insolvent winding 
up, by achieving a compromise between a debtor company liable to be wound up and its creditors 
or a class of its creditors.  
 
The scope of what a secured creditor will receive after a scheme of arrangement (and compromise) 
has been approved by the courts depends on the specific terms of the compromise adopted. 
 
In addition, and as noted above, in the event of a reorganisation of a debtor company (by way of a 
hive down) in the context of an AMCON receivership, a secured creditor would only be entitled to 
its proportionate share of the equity interests in the new company to which the debtor company’s 
assets have been transferred.249 

 
14. Will the rights of a secured creditor over assets of a debtor remain intact subsequent to the 

reorganisation of the company?  
 

This will depend on the specific terms of the scheme of arrangement (and compromise) adopted by 
the creditors and approved by the courts. In the context of a reorganisation of a debtor company 
(by way of a hive down) in the context of an AMCON receivership, a secured creditor’s rights will be 
discharged following the allotment of shares in the new company to the secured creditor.250 
 

15. What rights does a secured creditor have if its secured claim is over-secured? What happens 
if a secured claim is under-secured?  

 
If a claim is over-secured and the security interest is enforced by the exercise of a power of sale, 
the balance of the proceeds of the enforcement of the creditor’s security interest, after payment of 
the secured creditor’s claim together with interest and costs incurred in exercising the power of 
sale, will be returned to the debtor company or form part of the pool of a debtor company’s 
distributable assets when winding up commences.251 
 
On the other hand, if the claim is under-secured, the unpaid portion (or deficiency) of the secured 
creditor’s claim after the sale of the asset over which the creditor’s security interest was granted 
will be treated as an unsecured claim, and the creditor shall be entitled to prove such claim in the 
debtor company’s winding up as an unsecured creditor, commence a debt recovery action 
against the debtor company (if insolvency proceedings have not been initiated), file an 
administration application, or file a petition for the winding up of the debtor company.  
 

16. Will a court give full force and effect to a foreign restructuring of contractual arrangements 
that are governed by local law? If so, what requirements will need to be met for the court to 
do so? 

 
The author is unaware of any basis for which a Nigerian court would give effect to a foreign 
restructuring of contractual arrangements governed by Nigerian law, in respect of a foreign 
company. Nigerian courts typically maintain a territorial approach to enforcing parties’ contractual 

 
249 Idem, sections 48(13) and (14). 
250 Idem, sections 48(14) and (4).. 
251 See section 21(3) of the Conveyancing Act. 
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choice of law and may proceed to entertain a claim of the foreign company’s creditor where the 
debt contract is governed by Nigerian law. 

 
17.  Will a court administer plenary jurisdiction (full, complete, unqualified and absolute 

jurisdiction the same as if the COMI of the company was in Nigeria) over a foreign company 
in a pre-insolvency or insolvency case where the foreign company has only a limited 
connection to or limited amount of property located? What level of connection is required 
before a court will administer a plenary case of a company registered in another country? 
 
Nigerian courts will generally not administer plenary jurisdiction, that is, full and universal 
insolvency jurisdiction, over a foreign company, in a pre-insolvency or insolvency case even where 
the company has limited connections to Nigeria or holds assets within the jurisdiction. Nigeria 
currently has no statutory framework on cross-border insolvency and has not adopted the 
UNCITRAL Model Law on Cross-Border Insolvency. Consequently, there is no legal basis for 
Nigerian courts to recognise foreign main proceedings, coordinate with foreign insolvency 
representatives, or assume plenary jurisdiction over a foreign debtor’s worldwide assets. 
 
The Federal High Court (FHC), which has exclusive jurisdiction over corporate insolvency matters, 
operates under a territorial insolvency regime. Its authority is limited to assets and operations 
located within Nigeria. Any winding up or insolvency order against a foreign company would 
therefore be ancillary in nature, confined to collecting, managing, and distributing Nigerian-
based assets, without extending to the company’s worldwide assets. 
 
Nonetheless, the FHC may, in limited circumstances,252 order the winding up of an “unregistered 
company”, where:  
 
(i)  the company is dissolved, or has ceased to carry on business or is carrying on business only 

for the purpose of winding up its affairs;  
 
(ii)  the company is unable to pay its debts under the circumstances outlined in section 4.2 above; 

or  
 
(iii)  the court is of the opinion that it is just and equitable that the company be wound up. In this 

regard, pursuant to section 82 of CAMA, a foreign company that has obtained an exemption 
from local incorporation under section 80 is considered an “unregistered company” eligible 
for winding up under section 699, subject to the conditions listed above.  

 
In summary, Nigerian courts do not exercise plenary insolvency jurisdiction over foreign-registered 
companies. Their jurisdiction is strictly territorial and limited to ancillary proceedings concerning 
assets situated in Nigeria. No level of connection, short of incorporation or statutory exemption, 
confers a sufficient basis for a plenary insolvency case.  

 
252  See section 699 of CAMA. 
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Member Association 
 
AAESI Asociación Argentina de Estudios Sobre la Insolvencia  

ABI American Bankruptcy Institute  

AKPI Asosiasi Kurator Dan Pengurus Indonesia  

APACSA Asociación Profesional de Administradores Concursales Sainz de Andino  

APDIR Associação Portuguesa de Direito da Insolvência e Recuperação  

ARIES Association of Restructuring and Insolvency Experts (Channel Islands)  

ARITA Australian Restructuring, Insolvency and Turnaround Association 

ATIK Association of Turnaround and Insolvency Kenya Ltd  

AUAIRE Asociación Uruguaya de Asesores en Insolvencia y Reestructuraciones Empresariales  

BLRRC-CUPL Bankruptcy Law and Restructuring Research Centre, China University of Politics and Law  

BRIPAN Business Recovery and Insolvency Practitioners Association of Nigeria  

BRIPASL Business Recovery and Insolvency Practitioners Association of Sri Lanka  

BRP Business Recovery Professionals (Mauritius) Ltd 

CAIRP Canadian Association of Insolvency and Restructuring Professionals  

CLLA Commercial Law League of America (Bankruptcy and Insolvency Section) 

DRA Dutch Restructuring Association 

EISAR Bankruptcy Commission (Saudi Arabia) 

FGV Câmara de Mediação e Arbitragem / FGV Arbitration and Mediation Chamber  

FILA Finnish Insolvency Law Association  

GARIA Ghana Association of Restructuring and Insolvency Advisors  

GDABA Guangdong Association of Bankruptcy Administrators 

HKICPA Hong Kong Institute of Certified Public Accountants (Restructuring and Insolvency Faculty)  

IAIR International Association of Insurance Receivers 

IBR Instituto Brasileiro de Estudos de Recuperação de Empresas  

IIDC Instituto Iberoamericano de Derecho Concursal  

IIDC Colombia Instituto Iberoamericano de Derecho Concursal – Capitulo Colombiano  

IIIPI-ICAI Indian Institute of Insolvency Professionals of the Institute of Chartered Accountants of India  

INSOL Europe 

INSOL India 

IPAM Insolvency Practitioners Association of Malaysia  

IPAS Insolvency Practitioners Association of Singapore  

IWIRC International Women’s Insolvency and Restructuring Confederation  

JFIP Japanese Federation of Insolvency Professionals  

LCA Law Council of Australia (Business Law Section)  

MIA Malaysian Institute of Accountants  

MICPA Malaysian Institute of Certified Public Accountants  

NAFER National Association of Federal Equity Receivers  

NIVD Neue Insolvenzrechtsvereinigung Deutschlands e.V.  

R3 Association of Business Recovery Professionals 

RISA Bahamas Restructuring and Insolvency Specialists Association (Bahamas)  

RISA Bermuda Restructuring and Insolvency Specialists Association of Bermuda  

RISA BVI Recovery and Insolvency Specialists Association (BVI) Ltd  

RISA Cayman Recovery and Insolvency Specialists Association (Cayman) Ltd  

RITANZ Restructuring Insolvency & Turnaround Association of New Zealand 

SARIPA South African Restructuring and Insolvency Practitioners Association  

SBLA Serbian Bankruptcy Law Association 

TMA Turnaround Management Association (INSOL Special Interest Group)  

TMA Brasil Turnaround Management Association Brasil  

XMABA Xiamen Association of Bankruptcy Administrators 
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INSOL International 

29-30 Ely Place 

London 

EC1N 6TD 

Tel: +44 (0) 20 7248 3333  
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